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STATEMENT OF JURISDICTION AND
ISSUES PRESENTED ON APPEAL
The respondant is in agreement with the statement of
jurisdiction and issues set forth in the appellant's brief.
STATEMENT OF THE CASE
The plaintiff-respondent, New Century Enterprises
(hereinafter referred to as the "respondent"), entered into an
Agreement of Partnership with the defendant-appellant, Jet
Star Industries (hereinafter referred to as the "appellant")f
in late 1978. At the time the Agreement of Partership was
executed the president and primary stockholder of the respondent
was Mr. David Bigler (Testimony of Mr. David Bigler,
transcript pg. 280), and the president and chief executive
officer of the appellant was Mr. Keith Bigler.
Bigler and Mr. Keith Bigler are brothers.

Mr. David

The respondent and

the appellant were the only parties to the Agreement of Partnership.
Pursuant to the Agreement of Partnership, a copy of
which is attached hereto as Exhibit "A", the respondent and
appellant formed a partnership under the name of Revco.

The

Agreement of Partnership stated that the purpose of the partnership was to "engage in the operation of a motor vehicle care
and maintenance facility and such other businesses as the parties may agree upon from time to time."
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(Exhibit Af paragraph 1.)

The respective interest of the partners in the partnership were fifty-one per cent (51%) owned by the appellant and
forty-nine (49%) owned by the respondent.
paragraphs 3 and 4.)
vided the following:

(Exhibit A,

The Agreement of Partnership also pro"Jet Star Industries shall be the managing

partner and shall recieve a management fee for services rendered
to the partnership by the managing partner through its agents
and employees."

(Exhibit A, paragraph 5.)

The appellant states that "The offer for New Century
to participate (in the partnership) was not based on a need for
capital.

Indeed, the parties invested but the total sum of

$lf000.00" . . . "Rather, the offer to invest came from one
brother to another, and was due soley to that relationship."
(Appellant's brief, pg. 3.)

This statement misrepresents the

initial requirements of the partnership.
Both partners in the early years of the partnership
were required to make substantial loans to the partnership.
Each partner was required to loan the partnership $59,000.00.
(Testimony of Mr. Keith Bigler, transcript pg. 44; see also
Trial Exhibit 50-D.)

The loans made by the respondent to

the partnership were not guaranteed.
Mr. Keith Bigler, transcript pg. 45.)

(Testimony of
Furthermore, both

partners were required to sign individually, as guarantors
and as the partners of Revco both the Minit-Lube Standard

Franchise Agreements (Trial Exhibits #3-D, 4-D, 5-D and 6-D)
and the property leases for each of the Minit-Lube locations
operated by Revco (Trial Exhibits 7-D, 8-D, 9-D and 10-D).
The appellant states in its brief "New Century is
expressly excluded from the management participation by the
agreement of partnership."

(Appellant's brief, pg. 3.)

However, paragraph 5 of the Agreement of Partnership provides
specifically "in addition, New Century Enterprise shall receive,
from time to time, a management fee for services rendered to
the partnership by its agents and employees."

The Agreement of

Partnership was prepared by Mr. Craig Vincent, the appellant's
attorney.

(Testimony of Mr. Keith Bigler, transcript pg. 28.)
In November 1982, Mr. David Bigler became concerned

with the management practices of the appellant and especially
as they related to the appellant's withdrawal of management fees
from the partnership.

Mr. David Bigler stated that his concern

began when he discovered that approximately $40,000.00 had been
taken out of Revco by the appellant without his knowledge. Mr.
David Bigler testified that he contacted Mr. Keith Bigler personally regarding this withdrawal of money from the partnership.
(Testimony of Mr. David Bigler, transcript pg. 283.)

In the

succeeding months Mr. David Bigler also wrote numerous letters
to the appellant voicing his concerns and objections related to
the appellant's management of the partnership and especially

regarding the appellant's withdrawal of money from the partnership,
(Trial Exhibit 58 contains copies of the correspondence from the
respondent to the appellant regarding this subject.)
Notwithstanding Mr. David Bigler's objections
regarding the withdrawal of money from the partnership, Mr. Keith
Bigler continued to withdraw money as management fees or "draws"
from the partnership without first consulting the respondent.
(Testimony of Mr. David Bigler, transcript pg. 283; testimony of
Mr. Keith Bigler, transcript pg. 194.)
Between 1978 and 1985 Revco generated profits of
approximately $539,199.00 before management fees.

During this

same period, the appellant withdrew approximately $194,644.00
for management fees.

The remainder was distributed as loan

repayments and as distribution of profits to the appellant and
respondent, the appellant receiving $135,912.00 of the profits
and the respondent receiving $131,308.00 of the profits during
this time period.

The following chart indicates the withdrawals

of managment fees by the appellant by year.
GROSS
REVENUE

YEAR
1978**

$

12,363

NET PROFIT
BEFORE
MGT, FEES

MGT.
FEES

NET PROFIT
AFTER
MGT. FEES *

($

13,031)

None

($ 13,031)

(

29,400)

1,500

30,900)

225,900

1980

470,004

5,269

1,500

3,769

1981

709,374

65,806

7,900

57,900

1982***

822,082

97,935

25,194

72,741
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$

(

1979

1983

880,339

149,000

50,000

99,279

1984

1,060,560

138,170

62,050

76,120

1985

991,500

125,171

46,500

78,671

$5,172,138

$539,199

$194,644

$344,555

Net profits were divided 51 percent to the appellant and
49 percent to the respondent.
**

Only two (2) months of operation

***

Neither party received a profit distribution until this
year because of loan repayments to the partners.

(See Trial Exhibit 51-D, a copy of which is attached hereto and
referenced as Exhibit "B"; testimony of Mr. Keith Bigler,
transcript pgs. 41-43 and 46-49.)
The management fees taken by the appellant did not
represent services rendered but were an arbitrary amount determined solely by Mr. Keith Bigler.

Mr. Keith Bigler was asked the

following question by the respondent's attorney at trial:
"Q

Did you at any time keep records of the time that
you spent (for the partership)?

"A

No, I did not.

(Testimony of Mr. Keith Bigler, transcript pg. 41.)
Mr. Keith Bigler, also according to his testimony, did
not keep any records or documentation which indicated he was
owed any additional money for management fees for the early
years of the partnership.

(Testimony of Mr. Keith Bigler,

transcript pg. 45.)
During the years Revco made substantial profits
(1982-1985) Mr. Keith Bigler testified that he arbitrarily
decided to take a monthly "draw" for Jet Star's management fee
-5-

and that the amount of the management draw was not related to
the management services provided to Revco by the appellant.
(Testimony of Mr. Keith Bigler, transcript pgs. 68 and 77; Trial
Exhibit 53, a copy of which is attached hereto, as Exhibit "E".)
The appellant refused to justify its management fees
and certain other transactions questioned by the respondent.
Accordingly, the respondent filed the action which is the subject of this appeal.
The respondent's complaint contained six (6) separate
causes of action.

The respondent, in its first cause of action,

prayed for judgment, in relevant part, for the following:
"(a) That the defendant be required to fully and
completely account for all services rendered and to
justify the management fees taken out of Revco by the
defendants."
"(b) For judgement for all sums wrongfully paid out of
Revco to the defendants."
"(c) For an injunction prohibiting the defendant from
continuing to wrongfully appropriate the profits of
Revco." And,
"(e) For such other and further relief as this court may
deem just and proper." (Emphasis added.)
(Court Record at page 9.)
The repondent's remaining causes of action dealt with
other alleged wrongful conduct by the appellant.

The

plaintiff filed an answer which did not request additional
management fees for any of the years in issue.

(The appellant's

answer is found at pgs. 26-29 of the Court record.)
At trial the solitary issue, by stipulation of the parties, was the subject of management fees.
-6-

The court considered

the Agreement of Partnership, the skill and business experience
of the managing partner, the time required to provide services
to the partnership, the duties performed, the relation of the
parties and the laws of this State.

Based upon the testimony

and the evidence offered at trial on these issues, the court
made the following specific Findings of Fact:
"21. No records of time spent by any of the employees
of Jet Star Industries have been kept to substantiate
the time expended by Jet Star industries on behalf of
the partnership Revco."
"28. The management fees for 1978-1982 based upon the
efforts of Jet Star and the marginal profitability
of the company were reasonable at the amounts taken."
"29. . . .Since he (Keith Bigler) has kept no contemporaneous records indicating the nature of his services nor the hours spent, it is difficult to
determine the reasonable compensation due for these
services. The Court in arriving at this fee has considered his general duties, the salary paid to the
resident supervisor, Mr. Kilmer, his last known salary
of $60,000.00 a year, and the profitability of Revco.
The Court finds that in the years at issue, 1983, 1984
and 1985, that a reasonable management fee should
include a payment of $20,000.00 per year to Jet Star
Industries for the services rendered by Mr. Keith
Bigler. A small percentage of time was spent for
clerical and accounting work by other employees of Jet
Star, and this plus the reasonable rental and other
services provided by Jet Star should total another
$10,000.00 per year. Therefore, the Court finds that
a reasonable management fee during the years when
Revco earned significant profits, i.e., 1983 through
1985, is $30,000.00. per year."
"30. For future services rendered to the partnership
based upon the testimony received, the Court finds that
Mr. Keith Bigler should be compensated at a rate of
$30.00 per hour, and that other accounting and clerical
work performed by Jet Star employees at the rate of
$10.00 per hour. The managing partner should keep
detailed records of work performed and time spent to
account to its partner, New Century Enterprises, for any
future fees paid to Jet Star for management services
rendered."
-7-

"31. Jet Star has withdrawn excessive management fees
from the partnership in the years 1983, 1984 and 1985.
Accordingly, Jet Star should return to the partnership
the sum of $68,550.00 as and for the excessive management fees withdrawn. This amount should be divided
between the partners as provided in the partnership."
(A copy of the Court's Findings of Fact and Conclusions of Law
are attached hereto as Exhibit "C" and referenced herein as
the "Findings of Fact".)
SUMMARY OF ARGUMENTS
The appellant alleges that the lower court erred in
four (4) respects, to wit:

It erred in refusing to award the

appellant additional management fees for the years 1978-1982;
it erred in ruling that management fees paid to the appellant
for the years 1983-1985 were excessive; it erred in setting
future management fees to be paid by Revco; and, it erred in*
making the appellant's right to receive future management fees
conditional upon its keeping detailed time records.

(Appellant's

brief, pg. 5.)
The trial court heard two (2) days of testimony (280
pages of the trial transcript's 314 total pages were the testimony of Mr. Keith Bigler) and received 89 Exhibits into evidence.

The majority of the testimony and evidence were directly

related to the education, skill and business experience of the
appellant's president, Mr. Keith Bigler, and the services which
he and others provided to Revco.

The court entered a detailed

Findings of Fact upon which it based its Judgment in this case.
The lower court acted properly and within the bounds of
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the Utah Rules of Civil Procedure and it did not, considering
the testimony and evidence, abuse its discretionary powers as
alleged by the appellant.

The trial court acted fairly and

reasonably and its decision is supported by clear and convincing
proof, by the Agreement of Partnership and is in accordance with
the law of the case.

Accordingly, its decision should not be

disturbed upon review.
Argument
THE COURT WAS JUSTIFIED IN NOT AWARDING ANY ADDITIONAL
MANAGEMENT FEES TO THE APPELLANT FOR THE YEARS 1978-1982
AND IN FINDING THAT THE APPELLANT TOOK EXCESSIVE
MANAGEMENT FEES IN THE YEARS 1983-1985. *
Under Utah law, a partner is generally not allowed
renumeration for acting in the partnership business (U.C.A.,
§48-1-15 (6)). However, as stated above the Agreement of
Partnership which is the subject of this lawsuit provided
the appellant and respondent would be paid a management fee
for services rendered to the partnership.
paragraph 5 .)

(Exhibit A,

Utah case law provides where a partnership

agreement contemplates payment of salary to one or more partners
but no amounts are specified, it may presume that a payment of a
reasonable compensation is intended.
66 (Utah 1981).

Knutson v Lauer, 627 P.2d

See also Chambers v Sims, 374 P.2d 841,

13 U.2d 341 (1962.)
* The respondent has combined its response to the first two
arguments presented by the appellant under this single heading.
-9-

In determining the amount of compensation to a
partner it is pertinent to note that it is the law of this
State that partners occupy a fiduciary relationship and must
deal with each other in the utmost good faith.

(U.C.A.,

§48-1-18; Burke v Farrell, 656 P.2d 1015 (Utah 1982.)
The trial court in this case was first required to
determine what a "reasonable compensation" would be for the
appellant.

To accomplish this the court required testimony and

evidence as to the skill, competence and business experience
which the appellant possessed as well as the duties which the
appellant was required to perform.

The court was also provided

with testimony and evidence regarding the services provided by
other entities and individuals who assisted in the management
of Revco.

A description of the entities and individuals and

the services which they provided are described below.
I. SERVICES PROVIDED TO THE PARTNERSHIP
A.

Assistance from the Franchisor.

From 1978 to the date of the trial/ Revco operated
one (1) to four (4) Minit-Lube automobile lubrication service
stations. Each of these Minit-Lube centers was operated as a
franchise.

Prior to opening each station, Revco was first

required to enter into a Standard Franchise Agreement with
Arctic Circle Inc., the franchisor.

The Standard Franchise

Agreements for the four (4) Revco stations were received into

-10-

evidence as Exhibits D-3 thru D-6.

Each of the Standard Franchise

Agreements while differing in some minor provisions are basically similiar.

Each agreement granted Revco the right to

operate a Minit-Lube center at a designated location in Las
Vegas, Nevada for a specified term and upon certain conditions.
(An example of one of Revco1s Standard Franchise Ageements is
attached hereto as Exhibit "D".)
Each of the the Standard Franchise Agreements states
that if a franchisee:
"fails to comply with any other provisions of the
agreement or any other mandatory specifications, or
operating procedures prescribed by the company and
does not correct such a failure within thirty days
after written notice of such failure to comply (which
shall describe the action that the franchisee must
take to correct the same) is delivered to the franchisees provided that such failure cannot be reasonably
corrected within thirty days, to initiate within
such thirty day period and thereafter continue such
action as well as correct such failure within the
reasonable time period." (Section 15, B (10) of
Exhibit D; testimony of Mr. Keith Bigler, transcript
pg. 103.)
The trial court, in paragraph 12 of its Findings of
Fact, specifically found that the Revco Minit-Lube centers were
required to be operated under the terms and conditions set
forth in the Standard Franchise Agreements.
The Standard Franchise Agreement also sets out for
each franchisee: the requirements for development and opening
of a Minit-Lube center; specifications for equipment and
signs; specifications for the layout of the center; training;
the assistance which the franchisor will provide based upon
-11-

problems disclosed by reports submitted to the franchisor or
inspections made by the franchisor; the appearance of the
center; the services which may be performed and offered at the
center; the brands of products which may be used at the center
and advertising (each franchisee is required to contribute ten
percent (10%) of his net revenues to the franchisor for
advertising.)
The franchisor also provides, according to the
Standard Franchise Agreement, the following operating
assistance to each of its franchisees:
1«

Methods and procedures utilized by Minit-Lube in
connection with motor vehicle lubrication, oil
changes, etc.;

2.

Assistance in purchasing oil, grease lubricants
and other supplies; and,

3#

An operations manual which contained mandatory and
suggested specifications, standards and operating
procedures for the franchisee.

Revco, as a franchisee, is required to pay five percent
(5%) of its net sales to Arctic Circle as a royalty and service
fee.

(Section 13 of the Standard Franchise Agreements, Exhibit D.)
Arctic Circle, for a fee of one percent (1%) of gross

sales, furnished accounting services to the partnership.
(Findings of Fact, paragraph 15; testimony of Mr. Keith Bigler,
transcript pg. 95.)

The appellant also used the accounting

services provided by Arctic Circle for the other businesses
which it owned and operated.
transcript pg. 95.)

(Testimony of Mr. Keith Bigler,

The accounting services provided by

Arctic Circle were comprehensive and include the preparation of
-12-

payroll, payroll withholdings, payments to suppliers, etc.
(Testimony of Mr. Keith Bigler, pgs. 95-97.)

Arctic Circle

also prepared the financial statements for each of the
Minit-Lube centers operated by Revco, furnished the required
weekly operational summary forms for each center, furnished the
required Minit-Lube weekly sales and deposit summary forms for
each center, prepared semi-monthly Arctic Circle payroll
report, prepared trial balance reports for each location as
well as other monthly and year-end reports for the partnership.

(Examples of the referenced reports and forms were

received as Trial Exhibits 31-33, 42-43, 64-68 and 76-79;
testimony of Mr. Keith Bigler, pgs. 112-121.)
B. Station Managers
Each of the Minit-Lube stations has its own on-site
manager and assistant managers.
transcript pg. 124-125.)

(Testimony of Mr. Keith Bigler,

Each manager averages approximately

$1,200.00-$l,250.00 per month in salary, excluding bonuses.
(Testimony of Mr. Keith Bigler, transcript pg. 125.)
The on-site manager's duties include making sure that
each member of the crew complies with dress and grooming standards, preparing the weekly work schedules, determining the
duties of each center's employees, basic service requirements,
customer relations, insuring the proper procedures as far as
mechanical operations of the center are met, insuring that the
employees are punctual, some hiring, preparation of daily deposits, preparing a weekly inventory, preparing weekly operation
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and sales deposit summaries, etc.

(Testimony of Mr. Keith

Bigler, pgs. 128-127.)
In this regard the court found the duties of the
on-site managers included the hiring and firing of employees,
training of employees, overseeing day to day activities of the
employees, building maintenance, inventory control, customer
relations, preparation of daily deposits and weekly operational
reports.

(Findings of Facts, paragraph 18.)
C.

On-site supervisor.

Revco also employs an on-site supervisor for its
Minit-Lube centers in Las Vegas.

The on-site supervisor

since 1978 has been Mr. George Kilmer.
Mr. Kilmer's duties include supervising the on-site
managers, reviewing the car count, gross sales, and other basic
reports prepared by each location manager, handling any
"emergencies", reviewing inventories, bank accounts, assisting
managers in their daily duties, assisting with customer
complaints if the manager is unable to resolve them, insuring
that the proper service procedures are being used, approving
payments of invoices, assisting in the hiring of managers and
employees, providing assistance in locating sites for other
Minit-Lube centers, assisting in designing and the construction
of the four (4) Minit-Lube centers operated by Revco, negotiating
with suppliers and equipment vendors, training managers and other
employees, and confering with and carrying out the instructions of

Mr* Keith Bigler.

(Testimony of Mr. Keith Bigler, transcript

pgs. 130-136.)
Mr. George Kilmer's salary was approximately
$30,000.00 in 1985.
pg. 137.)
use.

(Testimony of Mr. Keith Bigler, transcript

He also has a partnership vehicle provided for his

Mr. Kilmer's office is not located at any of the Revco

Minit-Lube stations.

(Testimony of Mr. Keith Bigler,

transcript pg. 140.)

Mr. Kilmer's wife was .also employed by

appellant and her duties included delivering the daily deposits
to the bank for each location, running errands as needed for
each center and preparing reminder cards for each of the centers.

(Testimony of Mr. Keith Bigler, transcript

pgs. 138-139.)
The court found that Mr. Kilmer was the general supervisor of the partnership's four (4) Minit-Lube centers and his
duties included day to day training and supervision of Revco
employees at the centers, maintenance repair of equipment and
facilities, customer complaints, compliance with standards of
appearance and decorum, accumulation of data and filing of
financial reports with Jet Star and/or Arctic Circle, hiring
and training of employees, review of the daily and weekly
reports prepared by the location managers, verification of
inventory, and contracting for supplies and services.
(Findings of Fact, paragraph 16.)
D.

The Appellant.

The appellant is a Utah corporation located in

Salt Lake City, Utah.

As suchf the appellant is only able to

provide absentee management services to the partnership.

The

day-to-day operations of the partnership are accomplished
through the on-site managers and the on-site supervisor.
Mr. Keith Bigler testified that his duties included
supervising Mr. George Kilmer and in a smaller degree supervising
the individual on-site managers, reviewing the reports and
accounting provided by the managers and Mr. George Kilmer,
reviewing the reports and accounting generated by Arctic Circle,
some input for the advertising for the Minit-Lube location in
Las Vegas, Nevada, supervising insurance, reviewing bank statements and communicating with Arctic Circle regarding center
locations and other business matters.

(Testimony of Mr. Keith

Bigler, transcript pgs. 140-147.)
Mr. Keith Bigler provides his management services by
making on-site visits to the individual Minit-Lube stations,
consulting with Mr. George Kilmer when he is in Salt Lake and
by telephone.
Trial Exhibit 61 was received into evidence and
represented the telephone charges for the appellant for the
months of Septemeber, 1984; October, 1984; February, 1985;
March, 1985; April, 1985 and May, 1985. According to this exhibit, in September, 1984, there were charges for approximately
7.3 hours; in October, 1984, there were charges for approximately 8 hours; in January, 1985, there were charges for approximately 4 hours; in February, 1985, there were charges for

-16-

approximately 5.8 hours; and, in March, 1985, there were
approximately 14.8 hours of total charges billed to the
appellant for calls made to Las Vegas or which indicated they
were charges incurred for Revco.
Mr. Keith Bigler indicated that "for the most part"
these billings represented the total number of telephone calls
made during each of the respective months for management by the
appellant.

(Testimony of Mr. Keith Bigler, transcript pg. 150.)

The trial court specifically found that Mr. Keith
Bigler devoted approximately thirty (30) days per year to on-site
visits to Las Vegas, spent from eight (8) to ten (10) hours per
month on the telephone and met with Mr. George Kilmer another
ten (10) to twelve (12) days per year in Salt Lake City pro-*
viding management services to the partnership.

(Findings of

Facts, paragraph 19.)
II.

Appellant Allegations re Compensation.

The Appellant states in its brief that the reasonableness of compensation depends on many factors which include:

the

size of the business; the responsibilities involved; the
character of the work required; the special problems and difficulties
in doing the work; the results achieved; the knowledge, skill
and judgment required and exercised by the managing partner; the
manner and promptitude in which the partnership affairs are
carried out; the amount of time required and used; and, any
other circumstances which may appear and are relevant.
(Appellant's brief, pg. 7.)
is set out below.

A review of each of these criteria

Size of the Business.
Revco operated only one (1) to four (4) automobile lubrication centers during the time relevant to this lawsuit.
(Testimony of Mr. Keith Bigler, transcipt pgs. 83-84;
Findings of Fact, paragraphs 12-13.)
The responsibilities involved.
(a) On-site supervisor.
The day-to-day affairs and responsibilities are handled by
the on-site supervisor, Mr. George Kilmer.

Mr. Kilmer's

duties included the day-to-day training and supervision of
Revco1s employees, maintenance and repair of equipment and
facilities, customer complaints, compliance with standards
of appearance and decorum, accumulation of date and filing
of financial reports with appellant and/or Arctic Circle,
training and hiring employees, reviewing the daily and
weekly reports prepared by the location managers, verifying
inventory, and ordering and contracting for supplies and
services.

(Finding of Facts, paragraph 16.)

(b) On-site location managers.
Each station has its own in-house manager whose responsibilities include hiring and firing of employees, training
of employees, building maintenance, inventory control,
customer relations, preparing daily deposits and preparing
daily and weekly operation reports.
paragraph 18.)
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(Finding of Fact,

(c) Franchisor.
Arctic Circle provides, among other things, the specifications for the buildings, the standards of operation,
operating procedures, training, specifications for equipment and products, operations assistance, advertising and
accounting and bookkeeping services to the partnership.
(Findings of Fact, paragraphs 12, 14 & 15.)
(c) The appellant.
Principally through Mr. Keith Bigler, provided the
following management services: supervision and training of
George Kilmer, review of bookkeeping and accounting
reports, locating sites for the centers, negotiating the
franchise agreements, consultation with Arctic Circle officials and other franchise owners; negotiating with
insurance companies and contact with applicable governmental agencies.
3.

(Findings of Fact, paragraph 19.)

Special Services:
The management of Revco requires no special or unique services or skills.

In fact, the franchisor prescribes

operations and procedures which must be followed by its
franchisees.

The testimony provided at trial did not

disclose any and the court did not make a finding of any
special skill or services required of the appellant to
manage Revco.

-1 Q _

4.

Results Achieved;
Minute-Lube franchises and owner operated stores have been
generally successful and neither the testimony or evidence
presented at trial indicated that the appellant achieved
any unusual or extraordinary success.

5.

Skill and Judgment;
Keith Bigler has only a High School education.

His primary

service is reviewing the work product of the on-site managers, the on-site supervisor, the accounting provided by
Arctic Circle and insuring that the requirements and the
procedures dictated by the franchisor are met.
6.

The Promptitude Which the Partnership Affairs are Carried
Out;
The majority of the appellant's management services are an
after-the-fact review the duties performed by the managers,
the supervisor and Arctic Circle.

There was no testimony

introduced which would indicate the speed with which the
appellant carried out its duties.
7.

The Amount of Time Required and Used;
Mr. Keith Bigler stated repeatedly throughout his testimony
that he had nor kept any records which would substantiate the
time required to oversee the partnership.

The only testi-

mony was Mr. Keith Biglerfs self serving statements and
documents which were conveniently based only on his memory
without any facts to substantiate the time or percentage of
time he indicated that he devoted to the partnership.
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The court heard extensive testimony from Mr. Keith Bigler
and reviewed the documentary evidence produced by both the
respondent and the appellant on this issue.

(Findings of

Factf paragraphs 28 and 31.)
Mr. Keith Bigler was asked:
"Q. Did you ever put anything in the partnership book
or records to indicate that the partnership owes you money for
management fees?
"A. No, I didn't, I knew my time had certain value. I
knew how much time I was spending . . .
(Testimony of Mr. Keith Bigler, transcript pgs. 45-46.)
Again, later in his examination Mr. Keith Bigler was
questioned regarding the subject of the management fees taken
by the appellant in the early years of the partnership.
Mr. Bigler testified that he received $1,500.00 in management
fees in the year 1979.

He was then asked:

"Q.

How did you come to a $1,500.00 figure?

"A.

It was a figure I felt the company could afford.

"Q. Did you keep any records of what the difference was
between what you thought the company could afford and what you
thought your role would be?
"A. No, I thought that whatever it could afford we'd
pay it within reason.
(Testimony of Mr. Keith Bigler, transcript pgs. 46-47.)
The same line of questioning was asked for the year
1980.

He again was asked if he kept any records indicating what

he felt would be a fair management compensation for that year.
He stated that no official records were kept.
asked if there were any unofficial records.

He was then

He stated, "only

within my own mind or what I was worth and the performance and
the time we spent."

(Testimony of Mr. Keith Bigler,

transcript pg. 49.)
SUMMARY,
In this case there was more than adequate testimony
which would justify the court's judgment.

It has long been a

rule that this court will review a trial court's findings and
judgment with considerable indulgence.

It will not disagree

with or upset them unless the evidence clearly preponderates
against them or the trial court has mistaken or misapplied the
applicable law.

Pagano v. Walker, 539 P.2d 452 (Utah, 1975).

This court has also repeatedly found that where a trial court's
findings and judgment are supported by clear, satisfactory and
convincing proof they cannot be disturbed on appeal.

Lynch v.

MacDonald, 367 P.2d 464, 12 U.2d 427 (1962); Robertson v.
Hutchinson, 560 P.2d 110 (Utah 1977).
III.

EXPERT TESTIMONY

The appellant asserts that all relevant factors were
studied and evaluated by a qualified expert whose testimony was
neither rebutted nor impeached (Page 14 of the Appellants' Brief.)
A.

Testimony of the Expert.

The expert which the Appellant's had testify at
trial, Mr. Robert Darling, however, completely disregarded that
provision of the Agreement of Partnership which provided that
the managing partner was only to receive a "fee" for the services it rendered.

Mr. Darling's analysis was akin to comparing
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"apples and oranges" since the expert attempted to equate management "fees" to a "salary" received by an executive,
Mr. Darling stated that "a reasonable estimate of
what that (management fees) should be it should be least be
a salary."
He was then asked, "Why should it be a salary if it
says that he is only going to receive a fee for services
rendered?"
To which he replied, "Services rendered in hindsight,
which is the basis upon which we have studied this, and because
no specifics were set up originally in the contract, in our
judgment, must be based on performance."

(Testimony of Mr.

Robert Darling, pg. 297.)
If the parties to the partnership agreement anticipated
or intended to pay a salary to the managing partner or base
compensation on the performance of the partnership, they would
have stated this in the Agreement of Partnership.
Partnership Articles are governed by the same general
rules of construction as are other written agreements.
Holmes v. Keats, 153 F.2d 132, 80 (App.D.C).

As such, where

an Agreement of Partnership is prepared by one partner, it will
as a general rule be construed most strongly against the
partner who had the articles of partnership prepared.
Masterson v. Allen, Civ. App., 69 S.W.2d 539.

For the

appellant to propose at trial that it should have received a
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salary is unreasonable.

The appellant had the Agreement of

Partnership prepared and if it intended to include a provision for
payment by a set salary it should have had the Agreement of
Partnership reflect this intent.

Since this is not the case,

the appellant should only be compensated for the services it
rendered and before withdrawing a fee for its management services, it should provide its partner with an accounting or some
type of verification of the services it rendered.
On this issue Mr. Darling was asked:
"Q

Did you look at the services that Jet Star

provides?
ff

A. Yes.

"Q. What were the services?
M

A. They were all the services necessary to manage the
company over and above those services provided by Arctic Circle.
"Q. What specifically are those services that you
looked at?
W

A. The chief executive or managing services, to manage
the area supervisor or operation manager, whatever you would like
to title George Kilmer.
M

Q. Let's take them one at a time; what did you do when
you looked into what services were provided to manage George
Kilmer? What specifically did you get into on that?
n

A. The amount of time necessary to have communications
with George Kilmer.
"Q. How did you learn what the amount of time was?
M

A. By questioning George Kilmer and Keith Bigler.

"Q. What were their answers?
"A. Their answers were on a weekly basis, so many
phone calls, so much time spent in person and so on.
-24-

"Q.

On a weekly or a daily basis?

"A.

On a daily basis.

"Q. How many hours in phone calls did they say that
they made in a month?
"A.

I don't recall.

"Q.

But you used that in your determination didn't

"A.

I don't recall exactly.

you?

(Testimony of Mr. Robert Darling, transcript pg. 297.)
Mr. Darling was also asked what services the area
supervisor, Mr. George Kilmer, provided to the operation of the
partnership.

To which Mr. Darling answered, "He is making

on-site decisions on the basis of, or for such things as the
appearance of stations, the effectiveness of all location managers, and so on.

It would not include any major business

plans, strategic planning, or any other kinds of upper level
management decisions."

(Testimony of Mr. Robert Darling,

transcript pg. 300.)
Mr. Darling could not state specifically the
duties of Mr. Kilmer.

Further, he stated that he had not even

bothered to contact the individual Minute-Lube Center Managers
regarding their duties.

(Testimony of Mr. Robert Darling,

transcript pg. 301.)
Mr. Darling was also questioned as to what services the
franchisor, Arctic Circle, provided to the partnership.

He

testified, "Arctic Circle provides basically three functions.
They provide, as a result of 10 percent of the gross revenue
-25-

charge, they provide an advertising service making suggestions
to Revco on how those advertising dollars should be spent.
They provide an accounting service."

(Testimony of Mr. Robert

Darling, transcript pg. 302.)
Mr. Darling's opinion was only based on conversations
with Mr. George Kilmer and with Mr. Keith Biglerf he could not
specifically detail the amount of time used by Jet Star in the
management of Revco, nor could not describe with any specificity
the duties formed by either Jet Star or George Kilmer.
Mr. Darling was then asked:
"Q. If you were going to pay somebody in a contract
a salary, should you say 'salary' or should you say for services rendered? Does that make any difference to you?
"A. It would depend on the structure of the two parties
in the agreement. I would think if the salary suggested an
employee—?
"Q. As I look through your charts and your schedule
profiles and different things, it appears that we are talking
about salaries. Salaries are just a kind of flat rate based upon
what the person is worth in the market, isn't it?
"A. It's based upon that and the function and the success of the business and the return of the invested capital."
Mr. Darling also testified that the studies he used in
determining what Jet Star should receive for management services was based upon what people are paid. (Testimony of
Mr. Robert Darling, transcript pgs. 310-311.)
An employee or an executive is an individual that has
been hired for a set salary to perform in a management capacity.

An employee or an executive cannot adjust his own income

to suit himself, as is the case with the appellant as the
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managing partner in Revco.

Accordingly, to assume as Mr.

Darling claimedf that Jet Star should be paid an executive
salary is clearly erroneous since the Agreement of Partnership
provided that he was only to receive a fee for services rendered.
Mr. Darling was questioned as to whether studies which
he used to base his opinion included a situation which was
exactly the same as the one presented in the Revco partnership.
Mr. Darling answeredf
"A. The studies, the national studies would include
services companies that may or may not have had someone in a
similar position—Well, they certainly would be in a similar
position, but not necessarily an exact position.
"Q. You wouldn't know, though, if they were or if they
were not from the same studies?
i

"A.

In an exact position?

"Q.

MM-HMM (Yes).

"A.

Yes, that's correct."

(Testimony of Mr. Robert Darling, transcript pg. 311.)
Mr. Darling could not testify as to any specific
managment duties performed by the appellant.

The studies upon

which he based his opinion were national studies which were predicated upon companies which paid a salary or "executive
compensation" to employees.

Mr. Darling could not tell whether

the companies upon which he based his opinion were partnerships
or if they contained a compensation provision similiar to the
Agreement of Partnership in this action.

Accordingly,

Mr. Darling's expert testimony was, at best, suspect.

-27-

B.

Effect of Expert Testimony

The appellant states in its brief "Where all relevant
factors were studied and evaluated by a qualified expert, and
his opinion is not rebutted, well reasoned opinions have stated
that the trial court is bound.

(Appellant's brief, pg. 14.)

For this proposition, the appellant cites Loesch & Green
Construction Co. v. Commissioner, 211 F.2d 210 (6th Cir., 1954),
and Roth Office Equipment Co. v. Gallagher, 172 F.2d 452 (6th
Cir., 1949), and Builders Steel Co. v. Commissioner, 179 F.2d
377 (8th Cir., 1950).

Conspicuously absent from the authorities

cited by the appellant are any cases from this or any other
state court.
The cases cited by the appellant can be easily
distinguished since they are "tax" cases.

These case dealt

with values for tax purposes, and the issues involved were
unique to tax valuation questions.

It is pertinent to note that

even in tax cases it has been held that "the tax court is not
required to accept uncontroverted testimony at face value when
it is improbable, unreasonable or questionable."

Estate of

DeNiro v. Commissioner, 746 F.2d 327, 331 quoting Commissioner
v. Smith, 285 F.2d 91, 96.
This court has held, in a case where an expert was
called upon to give testimony regarding accounting methods practiced
in the mining industry, the trial court is not bound to accept
the testimony of an expert but that "The court was free to
judge both the credibility of that testimony and the persuasive

influence it had upon him in light of all the other evidence in
the case."

Holley v. Federal-American Partners, 507 P.2d 381

at 383 (1973) citing Am. States Inc., ect. v* Walker, et al.,
486 P.2d 1042, 26 U.2d 161 (1971).

See also Carter v. Lindner,

460 P.2d 830, 23 U.2d 240 (1969) and Egbert & Jaynes v. Tolman
Construction Company, 680 P.2d 746, (Utah 1984) where the court
held that "its (expert testimony) purpose is to assist the
trier of fact in understanding the evidence or in determining a
fact in issue.

Utah R.Evid.792.

The trier'of fact is not

bound to accept the testimony of an expert and is free to judge
the expert testimony as to its credibility and its persuasive
influence in light of all of the other evidence in the case."
For other jurisdictions see:

Clark Corp. v. Fallon, 479

P.2d 362 (Cal.1971), Generally, provided the trier of fact does
not act arbitrarily, he can reject in toto testimony of a witness, even though such witness is uncontradicted, and this rule
is equally applicable to expert witnesses; Hudson v. Park
Development Co., 493 P.2d 379 (Col. App. 1972), The weight to be
accorded expert testimony is within the sound discretion of the
trier of fact and will not be disturbed on review in the absense
of an abuse of discretion;

Brewer v. Koplin, 524 P.2d 455,

(Wash. 1974), The trial court has the right to reject expert
testimony in whole or in part in accordance with its views as to
the persuasive character of that evidence.
The appellant's allegation, that where relevant factors
are studied and evaluated by an expert and where that expert's
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opinion is not rebutted, the court is bound by the expert
witness's testimony, is inapplicable to the present case.
IV. RULE 30(a) Utah Rules of Appellant Procedure:
The Appellants in its brief states that this court
has broad powers under Rule 30(a) of the Utah Rules of
Appellant Procedure to correct the lower court's findings.
(Appellant's brief, pg. 17.)

This court, however, has stated

on numerous occasions that it would not reverse a trial court
when the evidence is such as to sustain the findings made and
the judgment rendered is based upon the facts found and is in
accordance with the law of the case, Branch v. Western
Factors, Inc., 502 P.2d 570, 28 U.2d 361 (1972).

Furthermore,

where the findings and judgment are supported by clear, satisfactory and convincing proof they cannot be disturbed on
appeal, Lynch v. MacDonald, 367 P.2d 464, 12 U.2d 427 (1962).
It is the trial judge's prerogative to find facts,
including the credibility of witnespes and the evidence, and
drawing whatever reasonable inference may fairly be derived
therefrom.

And this court on review surveys evidence in light

favorable to the findings, whichever party they may favor, and
the findings will not be disturbed if they are supported by
substantial evidence, Bramel v. Utah State Road Commission,
465 P.2d 534, 24 U.2d 50 (1970).
Finally, when a trial judge has made Findings of
Fact and entered a judgment thereon, they are entitled to a
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presumption of correctness, and, on appeal, the evidence will be
surveyed in light favorable to them and they will not be overturned if there is any reasonable basis in evidence to support
them.

Sullivan v. Turner, 448 P.2d 907, 22 U.2d 85 (1968).

See

also Weight v. Miller, 396 P.2d 626, 16 U.2d 112 (1964), Thorley
v. Kolob Fish and Game Club, 373 P.2d 547, 13 U.2d 294 (1962),
and Lake v. Pinder, 386 P.2d 593, 13 U.2d 76 (1962).
V.

Other Businesses Operated by Appellant

Trial Exhibit 56 was received into evidence.

This

Exhibit listed all of the businesses which Keith Bigler and Jet S
owned or operated from 1978-1985.

The trial court listed each

of the repective businesses owned or opperated by Keith Bigler
and/or Jet Star in its Findings of Fact and based upon the
testimony introduced at trial determined that these businesses
involved a significant capital contribution and also demanded a
concentrated management effort from Mr. Keith Bigler and/or the
employees of Jet Star.

The court also found that neither Jet

Star nor Mr. Keith Bigler kept specific records of the time
spent in the management of any of the these business either.
(Findings of Fact, paragraph 23.)
IT WAS PROPER FOR THE COURT TO SET FUTURE MANAGEMENT FEES TO
WHICH JET-STAR WOULD BE ENTITLED
The appellant in its brief stated that the Court's
findings regarding future management fees "was a startling, unexpected development, for the setting of compensation for future
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services was neither at any time requested nor addressed by the
parties."

(Appellant's brief, pg. 21.)
It was proper for the court to set future management

fees in this case for two reasons.
First, the respondent's First Cause of Action of its
Complaint requested an injunction prohibiting the appellant from
continuing to wrongfully appropriate the profits of Revco.
(Respondent's complaint, Court Record pg. 9.)
The court, to effectively enjoin the appellant from
withdrawing excessive management fees from the partnership, was
first required to define for the parties what a reasonable
management fee would include.

To accomplish this the trial

court had to determine, among other things, the education,
skill and business experience of the appellant's principal
officer, Mr. Keith Bigler.
On this issue, Mr. Keith Bigler testified that he
completed high school and a couple of semesters of junior
college.

(Testimony of Mr. Keith Bigler, transcript pg. 4.)

From the time Mr. Keith Bigler graduated from high school in
1949 until approximately 1961, he was employed as a manual
laborer, selling appliances, and in door-to-door sales.
(Testimony of Mr. Keith Bigler, transcript pgs. 4-29.)
In 1961 Mr. Keith Bigler with Mr. David Bigler and
several other individuals formed and became principals of
Emdeko International Inc., an organization involved in the
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marketing of appliances and housewares and other merchandise.
During its peak Emdeko grossed approximately $15,000,000.00 to
$18,000,000.00 per year.
transcript pg. 61.)

(Testimony of Mr. Keith Bigler,

Mr. Keith Bigler received approximately

$60,000.00 in salary from Emdeko.

(Testimony of Mr. Keith

Bigler, transcript pg. 195; Findings of Fact, paragraph 3.)
The court stated that it took into account in determining the amount of the fee Mr. Keith Bigler should receive
his general duties, the salary paid to the resident supervisor,
Mr. George Kilmer, Mr. Bigler's last known salary of $60,000.00
a year and the profitability of Revco.

(Findings of Fact,

paragraph 27.)
The court then found that for future services
rendered, based upon the testimony received,

Mr. Keith Bigler

should be compensated at a rate of $30.00 per hour and that the
other accounting and clerical work performed by employees of
the appellant should be compensated at the rate of $10.00 per
hour.

(Findings of Fact, paragrah 30.)
The court's findings on this issue are supported by a

specific request for the relief granted and by clear and
substantial evidence.
Second, Rule 54(c)(1) of the Utah Rules of Civil
Procedure provides:
"Generally. Except as to a party against whom the
a judgment is entered by default, every final judgment
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shall grant the relief to which the party in whose
favor it is rendered is entitled, even if the party has
not demanded such relief in his pleadings. It may be
given for or against one or more of several claimants;
and it may, when the justice of the case requires it,
determine the ultimate rights of the parties on each
side as between or among themselves. (Emphasis added.)
Not only did the respondent request in its Complaint
the relief granted by the court, but, the issue of reasonable
management fees was the sole issue before the trial court.

The

trial court took great pains in its Findings of Fact to set
forth the basis upon which it relied in setting the future management fee to which the appellant would be entitled.
Notwithstanding, even if this were not the case, the
Utah Rules of Civil Procedure, as stated above, provides that
the trial court shall "grant the relief to which the party in
whose favor it is rendered is entitled, even if the party has
not demanded such relief."

Combe v. Warren's Family Drive

Ins, Inc., 690 P.2d 733 (Utah 1984); Behrens v. Rawleigh Hills
Hospital Inc., 675 P.2d 1179 (Utah 1983) and cases cited
therein.
The trial court's Findings and Judgment on this matter,
considering the evidence presented to it, cannot be said to be,
as the appellant claims, either presumptuous or an abuse of
discretion.

In fact, the trial court was obligated under Rule

54 to determine the ultimate rights of the parties as they pertain to the partnership.

Therefore, the court's decision as to

the amount of future compensation was proper and should not be
disturbed by this court.

THE COURT'S DECREE THAT THE PAYMENT OF FUTURE MANAGEMENT ffctib iO
JET STAR WOULD BE CONDITIONAL UPON ITS KEEPING OF DETAILED
RECORDS WAS PROPER.
The
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above,

partners occupy a fiduciary relationship and must deal with each
other in the utmost good faith, U.C.A. §48-1-18, Burke v. Farrell,
656 P.2d 1015 (1982).

In the present case, the respondent was

only notified of management fees taken by the appellant after
the appellant had already withdrawn the funds from the partnership account.

The respondent was only able to discover the

withdrawal of the management fees by reviewing the financial
statements prepared by Arctic Circle.

(Testimony of Mr. David

Bigler, transcipt pg. 283.)
Agreement of Partnership, as referenced numerous
times above, is explicit when it states that the partners would
only receive a management fee for services rendered to the
partnership.

The court could appreciate, considering Mr. Keith

Bigler's past management of the partnership, that the only way
to insure that a proper management fee was taken was if the
appellant was required to specifically account for its management fees.
CONCLUSION
For the reasons set forth above, it is submitted that:
1.

The court's finding that the management fees

received by the appellant in the years 1978-1982 was reasonable
and supported by the evidence and that the court did not abuse
its discretion in entering its finding on this issue;
2.

The court findings that Jet Star should return

the management fees in exess of the amount found reasonable for
the years 1983-1984 is also well supported by the testimony and
evidenced in this case.
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THIS AGREEMENT made tlu^
-"> ^ •• -• L/ ±* '
between JET STAR INDUSTRIES, allt^h wwiporalion, **915 So
State Street, Murray, Utah and NEW CENTURY ENTERPRISES.
corporation, 142 3 Angle Crest Prive, Medford, Oregon,
]
Name and Business. The parties hereby for m - partn^iship under the name of REVCO to engage in the operation ot a
motor vehicle care and maintenance facility, and in such other
businesses as the parties may agree upon from time to time. The
partnership shall conduct its aforesaid business ii i t! le name .: '
MINIT-LUBE OF EAST CHARLESTON. While the said business shal] >e
conducted in Las Vegas, Nevada, the principal office of the o- -nership shall be located in Murray, Utah.
.

.

,

' 'i

2. Term. The partnership sfiali begin 01 i tl le /; _ day ot
October, 1978, and shall continue until December 31, 1979, and
thereafter from year to year until terminated as herein provided.
Capital. Trie capital of the partnership shall _ consist
of all of the assets, subject to all the liabilities, to be transferred to the partnership as of the commencement of its term, as
set forth in Exhibit A attached hereto and incorporated herein by
this reference. The initial capital accounts of the partners
shall be equivalent to the following interest in the capital of
the partnership:
Jet Star Industri".

51%

New Century lininrpi

• 4l|il*

4. Profit and Loss. The net profits of the partnership
shall be divided and the net losses of the partnership shall be
borne in the following proportions:
II
1

i :: ,

in

' ::.i i

in ::i
:
i 1 1 i, t i.;:: i i i <!::: .sin

New Century Enterprises

tic
D 1, H

49%

No interest or additioi ia] share of profits shall inure .o =
partner by reason of its capital account being proportionately
in-excess of the capital account • f the other § except as provided
in paragraph 6
5
1 Lai l a g e m e n t F e e , J e t S t a r I n d u s t r i e s s h a l l b e ILIIIL III.J
I par ti ier at id si ta,3 ] receive a management fee for servicer

rendered to the partnership by the managing partner through its
agents and employees. In addition, New Century Enterprises shal.
receive, from time to time, a management fee for services rendered to the partnership by its agents and employees* All management fees shall be deducted from the net profits of the partnership, as an expense thereof, in determining the partners1 distributed shares of the net profits. If during any year the management fees paid shall exceed the net income of the partnership
computed without the deduction of such management fees, the excess shall be treated as a loss of the partnership to be borne
by the partners in the proportions stated in paragraph 4 above.
Each partner shall have the right, at the end of any accounting
year, to withdraw its distributive share of the profits of the
partnership business for that year or for any prior year. The
share of partnership profits not so withdrawn by a partner shall
be added to its capital account• Notwithstanding the foregoing,
no amount shall be withdrawn by a partner if such drawing will
impair its original capital account•
6. Interest Period. Each partner shall be paid interest
at the rate of six percent per annum on the average balance in
its capital account during the immediately preceding accounting
year, such payments to be made in equal quarterly installments
during the year and to be charged as expenses of the partnership business.
7. Duties of Managing Partner. As managing partner, Jet
Star Industries shall be responsible for all details concerning
the operations of the partnership's business or businesses, including the maintaining of books and records of account. New
Century Enterprises shall have no voice in the management of the
partnership business, and its employees and agents need devote
no time thereto. The managing partner, by its proper officers,
shall, without the consent of the other partner, have the right
to draw checks upon any bank account of the partnership, and to
make, deliver and accept commercial paper in connection with the
business of the partnership. The managing partner shall further
have, without the consent of the other partner, the right on behalf of the partnership to borrow or lend money, or make, deliver
or accept any extraordinary commercial paper, or execute any
mortgage, security agreement, bond or lease, or purchase or contract to purchase, or sell or contract to sell any property for
or of the partnership, including, but not limited to, the type of
property bought and sold in the regular course of its business.
Neither partner shall, except with the consent of the other
partner, assign, mortgage, grant a security interest in or sell
its share in the partnership or in its capital assets or property, or enter into any agreement as a result of which any person shall become interested with it in the partnership.

8
Banking. All funds of the partnership are to be deposited in its name in such checking account or nc« mints sr r
be designated by the managing partner.
""J book*. The partnership books shall be maintained at the
principal office of the partnership, and each partner shall at al1
times have access thereto
The books shall be kept on an accounting year basis commencing January 1 and ending December 3] ai id
closed and balanced at the end of each accounting year
30
Termination. Either party
•-• r J
terminate the partnership at the end of any accounting year.
Written notice of intention to terminate shall be served upon the
other partner at its address given above, or at such other address
as such partner shall furnish the other in writing, at least three
months before the end of the accounting year. The partner receiving such notice of intention to terminate shall have the r\ JM:.
either to purchase the retiring partner's entire interest i i i the
partnership or to direct the managing partner to liquidate the
partnership business, if the remaining partner elects to purchase the interest of the retiring partner, it shall serve notice
in writing of such election upon the retiring partner r the address given above, or at such other address as may hereafter be
given in writing, within two months after receipt of its notice
of intention to terminate. If the remaining partner shall not
elect to purchase the retiring partner's interest, it shall serve
written notice of its intention not to purchase such interest upon
the other partner v/ithin one (1) month after the service of the
retiring partner's notice of intention to terminate. If the remaining partner does not elect to purchase the interest of the
retiring partner in the partnership, the managing partner shall
proceed with reasonable'dispatch to liquidate the business of the
partnership.
13
Purchase-of Partner's Interest. If, pursuant to a
written notice of intention to terminate as provided in paragraph 10 above, the remaining partner elects to purchase the
interest of the retiring partner ii i the partnership, the purchase price shall be equal to the retiring partner's capital
account as shown on the partnership books, increased by its share
of partnership profits or decreased by its share of partnership
'losses (plus interest on capital in accordance with the provisions of paragraph 6) for the period from the beginning of the
accounting year in which the notice of intention to terminate is
served, and decreased by withdrawals during such period. No allowance shall be made for good will, trade name, patents, or other
intangible assets, except as those assets have been reflected on
the partnership books immediately prior to the serving upon the
remaini ng partner of the retiring partner's written notice of in-

tention to terminate. The purchase price shall be paid without
interest in four semi-annual installments beginning six months
after the end of the accounting year within which the retiring
partner's written notice of intention to terminate was served
upon the remaining partner. In the event of the purchase of the
interest of the retiring partner, the remaining partner shall have
the right to use the firm name of the partnership.
12. Liquidation. If the remaining partner elects not to
purchase the interest of the retiring partner following receipt
of the retiring partner's written notice of intention to retire,
the managing partner shall proceed with reasonable promptness to
liquidate the business of the partnership. The partnership name
shall be sold with the other assets of the business. The partners shall share in the profits and losses of the business during
the period of liquidation in the same proportions in which they
shared such profits and losses prior to the service of the retiring partner's written notice of intention to terminate. The
managing partner shall be paid a management fee for attending to
and completing the liquidation of the partnership. After the payment of partnership debts, the proceeds of liquidation shall be
distributed, as realized, first in discharge of the undrawn partnership profits of the partners, then in such manner as to make
the capital accounts of the partners proportionate to the capital
accounts in the partnership as at the date of its organization, a
then proportionately in discharge of the respective capital accou
13. Binding Effect. This Agreement constitutes the entire
agreement between the parties and may be amended only by the writ
ten agreement of the parties hereto. This Agreement shall be gov
erned by the laws of the state of Utah,and shall be binding upon
the parties hereto and upon their successors and assigns subject
to this Agreement. Each of the parties to this Agreement agrees
for itself, its successors and assigns, to make, execute and deliver any and all documents and perform such other and further
acts and deeds as may be necessary to carry out the intent and
purpose of this Agreement.
IN WITNESS WHEREOF, the parties have signed this Agreement
the day and year first above written.
JET STAR INDUSTRIES
BY

A

r >^\-}(^
r

ATTEST:

President

Secretary

NEW 1CENTURY ENTERPRISE^
/-r^

BY

L

ATTEST:
Secretary

"

-V

/ .

President

<s:<

2 DEFENDANT'S
EXHIBIT

EEVCO

Statement of Certain Financial information

Year

Net
Profit (Loss)
Before
Gross
Management
Revenues (1) Fees*1)

1978

12,363

1979

225,900

1980

470,004

1981
1982

Management
Fees' 1;

29,400

Profit Distribution
Jet Star New Century

None

($ 13,031)
(

Net
Profit (Loss)
After
Management
Fees*1)

None

Loan Repayment;
Jet Star New Cei
$

272

•

None

3,334

3,:

5,269

1,500

None

4,382

4,

709,374

65,806

7,900

None

18,070

18,1

822,082

97,935

7,500

49,863

49,

$

25,194 (2)

$

1983

149,279

:

ID

56,591

None

N

1984

138,170

"

zl

30,267

None

N

1985

991,500

125,171

46,500

36,950

None

N

Totals $5,172,138

$539,199

$194,644

$131,308

$75,921

$75,

(1) Per Federal Income Tax Returns for calendar years 1978 through 1985.
(2) After adjustment for erroneous deduction of amount paid to New Century
(3) Including Interest.

,3«

RESPONDENT'S

-==r-agement fee.

.'•W37J986

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

NEW CENTURY ENTERPRISES,

:

a Utah corporation,
Plaintiff,
vs.
REVCO, a partnership, JET-STAR
INDUSTRIES, a Utah
corporation, KEITH BIGLER, an
individual,
Defendants.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW

*

CIVIL NO. C-84-5961

:
:
:

The above-captioned matter came before the Court sitting
without a jury on March 10 and 11, 1986.

The plaintiff was

represented by Robert Hughes of the firm of Hughes, Russell
& McPhie, and the defendants by Craig T. Vincent of the firm
Beaslin, Nygaard, Coke & Vincent.

The Court on stipulation

of the parties dismissed plaintiff's Second, Third, Fourth,
Fifth and Sixth Causes of Action, and then heard evidence on
the plaintiff's First Cause of Action alleging generally that
the defendants have wrongfully taken funds from the partnership
Revco.

The Court at the conclusion of the evidentiary phase

of this proceeding requested counsel to submit proposed Findings
of Fact and Conclusions of Law, and having reviewed the submissions
of counsel, the Court is now prepared to enter its Findings
of Fact and Conclusions of Law.
RESPONDENT•S

)

NEW rtfNTURY

i

FINDINGS OF FACT
i.

Tin-' D l a i n t i i r New Century E n t e r p r i s e s

"New Century") i s

*c

ym

corporation, with David Bigler a-

defendant J e t - S t a r I n d u s t r i e s
Star -

(herein-.

(hereinafter

Utah c o r p o r a t i o n , with the defendant Keith Bialer

i

p r e s i d e n t and m a j o r i t y shareholder., at a 1 1 times since

1975.

worked for their father in various sales businesses. They were
then among the

R | n Emdek

organization involved in the marketing of appliances, housewares,
and other merchandise.

During their years with Emdeko, the

ompensat i c III i

I
l" iipproxiaately

year, plus various benefits.
I
franchise automobile service and maintenance operations.
In July 1977 Jet-Star acquired a franchise from Arctic
operate i ., u n u Lube cente
center was subsequently sold
Il III!

lefendanl

III

'
" ii

Arctic Circle.
i i \ iiii III i i I | I t n e r s h

under an agreement of partnership between Jet-Star and New Century,
dated October 5 ^ 111 ill! ' 78 (Exhibit D
was prepared at the direction of Jet-Star.

The agreement *. partnership

NEW CENTURY V. REVCO
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PAGE THREE

FINDINGS & CONCLUSIONS

Since the date of its organization, the partners of

Revco have been the plaintiff New Century, and the defendant
Jet-Star.
8*

Revco was created by its partners for the purpose

of operating one or more motor vehicle care and maintenance
facilities.
9.

Among the provisions contained in the agreement of

partnership, Exhibit D-l, are the following:
a.

The initial capital accounts of the partners

shall be equivalent to the following interest in the capital
of the partnership:

Jet-Star Industries - 51%; New Century

Enterprises - 49%;
b.

The net profits of the partnership shall be divided

and the net losses of the partnership shall be borne in the
following proportions:

Jet-Star Industries - 51%; New Century

Enterprises - 49%;
c.

Jet-Star Industries shall be the managing partner,

and shall receive a management fee for services rendered to
the partnership by the managing partner through its agents and
employees;
d.

All management fees shall be deducted from the

net profits of the partnership as an expense thereof in determining
the partnerfs distributed shares of the net profits;

ITEM "C"

H E W CIEINTIJF !
e.

IVTV icr

PAGE FOUR

FINDINGS & CONCLUSIONS

A s managing partner Jet-Star Industries shall

be responsible for

I1

,1I!,,I:IJ1

1

„ u i wi

(I

ILIIIIJ

] ui r ( m

'

the partnership's business or businesses, including the maintaining

New Century Enterprises shall have no voice in
management of the partnership business.

i partnership by the partners were:

Jet-Star Industries

0 0 ; II 3! ^ li il C IE! 1 1! tU

11.

Jet-Star and New Century also each loaned Revco $59,0 00»00.

]2

Re v co entered into four standard franchise agreements

(Exhibits D-3 through
a franchise to Revco
a t i o n

.rccic Circ] is , l i IC

c ach grant :i i ig

operate a Minit Lube Center at a designated

ni ill II i h i "|l i "iiiiri li1

inn

i i i I llii i

Il i ( iiiri i m iiii Il

nun HI i f "I -nn

iii

~

forth in these agreements.
business of the partnership has been the
operation of the above-described Minit Lube irancmses.
partnership as

10%

revenues

ranchisee is required '

pay

-hise fee

and

Arctic Circle for the development

and preparation of advertising materials and promotional programs*
Arctic Circle also provides for

: f 3 1 • :>f ti < mil

gross sales, accounting and bookkeeping services to the partnership

NEW CENTURY V. REVC0

16.

PAGE FIVE

FINDINGS & CONCLUSIONS

The partnership hired Mr. George Kilmer as the general

supervisor of the four Minit Lube stores.

Mr. Kilmer had been

associated with the Biglers for a 15 year period, and had worked
as a janitor, warehouseman, an apartment maintenance man, and
a service and installation man in various businesses. Mr. Kilmer's
duties include the day-to-day training and supervision of Revcofs
employees at the centers, maintenance and xepair of equipment
and facilities, customer complaints, compliance with standards
of appearance and decorum, accumulation of data and filing of
financial reports with Jet-Star and/or Arctic Circle, training
and hiring of employees, review of the daily and weekly reports
prepared by the location managers, verification of inventory,
and ordering and contracting for supplies and services.
17.

Mr. Kilmer, the general supervisor, is paid approximately

$30,000.00 a year as a full-time supervisor.
18.

Each of the franchise locations operated by the partnership

also has its own in-house manager, whose responsibilities include
hiring and firing of employees, training of employees, overseeing
day-to-day activities of the employees, building maintenance,
inventory control, customer relations, preparation of daily
deposits, and preparation of daily and weekly operation reports.
19.

Jet-Star principally through Mr. Keith Bigler has

provided the following management services to Revco from 1978-1985:
supervision and training of George Kilmer; review of bookkeeping

TrPTTM

"r"

FINDINGS « CONCLUSIONS

pan

reports provided by the managers, anr

reports

and statements prepared byfti: ::::: I: :i c Cir c: I e; ] : : ;

r

the various Minit Lubes; negotiating franchise agreements; consultation mi Ill in, iiu.il

>I«I

, 11 in in

I I in li in 1)1 I

I I 111

||i I 11 mi I li tin advertising

and compensation plans for the Minit Lube locations; general
'LI iiiiiii' in 11™,-ii! I •

11 I l""iret 1c Circle and Minit Lube officia - *

other franchise owners; negotiating i

xjisuranc

;

contact with applicable government regulatory agencies

Keith

Bigler

spenx. approxina telj 30 days a ;

:l ii the on-site management
month on, th a ph on e to

Revco, and eigh
"eaas y

met with Mr » Kilmer another ten

he has also w

;en hours a
m average

twelve days a year :1

Lake city; he has also spent time with Arctic Circle and Minit
Lube representatives, and

i-

chisees in pursuit of the business of Revco.
Tet-S4

have provided services

the partnership are:
and Kathy Slaymaker.

Biglerf Peggy gigi er# wayne Bigler
Each of the above individuals are members

and Kathy Slaymaker1 s duties are secretarial in nature.

services of Jet-Star
No records %

Keith

che partnership.
spent bj any of the above employees

of Jet-Star industries have been kept

NEW CENTURY V. REVCO
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FINDINGS & CONCLUSIONS

expended by Jet-Star Industries on behalf of the partnership
Revco.
22.

The management fees taken from Revco by Jet-Star were

not taken out in equal monthly increments, nor were they taken
in amounts which would represent the management services provided
by Jet-Star in the months when Jet-Star withdrew management
fees.
23.

The defendants Jet-Star and Keith Bigler from the

relevant period from 1978 to the present also owned and operated
the following businesses:

apartment houses located at Redwood

Road; Woodgate apartments; Sandy apartments; Kenwood Development,
a limited partnership; Centennial Park; Denver apartments; Monarch
Enterprises, dba Orange Julius, a franchise operation; Monarch
Enterprises, dba Arnold f s Drive In; Amtro Enterprises, Inc.,
a franchise operation; Provo Minit Lube; Universal Video; Amtro
Video; American Gold; Nitro Green, a franchise operation; Nitro
Green Las Vegas, a franchise operation; and Fins, Feathers and
Furs.

These businesses invovled significant capital contribution,

and since many were new businesses during the relevant period,
demanded concentrated management effort.

Mr. Keith Bigler was

assisted in the management of several of these companies by
his sons.

Jet-Star and/or Keith Bigler received profits and/or

management fees from the above companies.

Neither Jet-Star

Trn7M

M

rn

NEW CENTURY V. REVCO

PAGE EIGHT

nor Keith B i g l e r kept s p e c i f i c

FINDINGS /•

records

of

t i m e s p e n t i n «-nc

•

24.

Revco's gross sales and profits, and Jet-Star Industries'

management fees, and t h e
are set out on Exhibit D-51, and indicate the following summary
figures:

Jet-Star has received

profit over the period 1978

revenues over the same period were $5,172,138.00. The management
et-Stai I I h I I,1 I I , 1 1

fees taken

postage, office supplies, use

I! 11 r," T » 1,11 in t«u. expenses,

computer and office machines

have generally been included in the management fee. Rent and
telepiiofi I1," mi . h a r g e i

Il" J J J""11] Il ""i11 til I "J ill

wei e also included i Ji l he

management fee.
25-

'Pho Po^

of Mr. Keith Bigler has made handsome profits during the relevant
period.
26.

H e w Century first complained of excessive fees taken

by Jet-Star from Revco
b e e n (Hspiitefll i"i nI ill

27.

Il III ill

1 9 8 2 . The amount of fees has
.

•

'•"•• •

M r . Keith Bigler spends approximately 40^

on Revco business.

Since he has kept

contemporary

indicating t h e nature oil"" lllliil » service, nor the hours spent,
difficult

determine t h e reasonable compensation due for
xs ree has considered

NEW CENTURY V. REVCO
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FINDINGS & CONCLUSIONS

his general duties, the salary paid to the resident supervisor
Mr. Kilmer, his last known salary of $60,000.00 a year, and
the profitability of Revco.

The Court finds that in the years

at issue, 1983, 1984 and 1985, that a reasonable management
fee should include a payment of $20,000.00 per year to Jet-Star
Industries for the services rendered by Mr. Keith Bigler. A
small percentage of time was spent for clerical and accounting
work by other employees of Jet-Star, and this, plus the reasonable
rental and other services provided by Jet-Star should total
another $10,000.00 per year.

Therefore, the Court finds that

a reasonable management fee during the years when Revco earned
siginificant profits, i.e., 1983 through 1985, is $30,000.00
per year.
28.

The management fees for 1978 through 1982 based upon

the efforts of Jet-Star and the marginal profitability of the
company were reasonable at the amounts taken.
29. Jet-Star Industries has during the relevant period
sent New Century Enterprises various documents concerning the
operation and business of Revco, including copies of all agreements
and leases, depreciation schedules, financial statements for
each center, the Minit Lube weekly operation summary for each
center, the Minit Lube weekly sales and deposit summary for
each center, the semi-monthly Arctic Circle payroll report,
the federal income tax returns.

No accounting to substantiate

fees taken by Jet-Star for management services was provided.

•rmc*UI

"r

M

NEW CENTURY V. REVCO
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FINDINGS & CONCLUSIONS

future services rendered to the partnership based
lie: >nj recei1 s .• i, th a C :: " ir t finds that Mr. Keith

upon

Bigler should be compensated at a rate of $30 00 per hour and
that other accounting and clerical work performed by Jet-Star

should keep detailed records of work performed and time spent
Cen tux j Enterprises for any future
fees paid to Jet-Star fox: management services rendered.
II

,'fet-Star has withdrawn excessive management fees from

the partnership
Jet-Star should return to the partnership

$68,550.
-hdraw

f hi s amount

should be divided between the partners as provided in the partnership
agree*"

distribution of profits,
C 0 N C L 0 S I 0 N S

Partners occupy

Q y i A W

fiduciary relationship, and must

deal w
Every partner must account

* partnership * rt1r

rustee for the partnership any profits
wrongfully derived by him from any transac
the conduct of the partnership.

the partnership agreement
Eh

reasonable value

managina oartner Jet-Star.

actual

NEW CENTURY V. REVCO
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FINDINGS & CONCLUSIONS

The defendants Jet-Star Industries and Keith Bigler

as its President have taken excessive management fees for services
rendered to Revco.
5.

Jet-Star and Keith Bigler should return to the partnership

the sum of $68,550.00, which represents the excessive management
fees taken in 1983, 1984 and 1985.
6.

Jet-Star Industries has an obligation to account to

its partner, and as such must keep records to substantiate the
time devoted, and the services rendered by Jet-Star and/or Keith
Bigler, which the managing partner intends to charge to the
partnership as a reasonable management fee.

If detailed records

are not kept and provided to New Century Enterprises to substantiate
the services rendered, then there should in the future be no
management fee paid by Revco to Jet-Star.
Dated this

24th

dav of March, 1986.

JUDIT& M./BILLINGS
DISTRICT COURT JUDGE

Q

ITEM "C

MINIT LUBE
STANDARD FRANCHISE AGREEMENT
THIS AGREEMENT is made and entered into this
day of
7B
NOVEMBER
, by and between ARCTIC CIRCLE, INC. , a
/ 19
Utah corporation, with its principal office at 150 East Ninth
South, P. O. Box 1565, Salt Lake City, Utah 84110 (the "COMPANY")
and JET STAR INDUSTRIES AND KEITH BIGLER AND VIRGINIA BIGLER
whose principal address is 4915 So. State St., Murray, Utah 84107
("FRANCHISEEM).
1-

PREAMBLES

The COMPANY has developed quick service motor vehicle centers
specializing in motor vehicle lubrication, oil changes, replacement of oil and air filters, maintenance services relating to
steering, brake and transmission fluids and other automotive services. Such centers are operated with uniform formats, signs,
equipment, layout, systems, methods, procedures and designs, and
are known as "MINIT LUBE centers". The COMPANY owns all rights
to and interests in, and uses, promotes and licenses certain
trade names, trademarks and other commercial symbols, including
"MINIT LUBE" and its associated logo (the "Names and Marks").
The COMPANY has experience and know-how in and the ability to
provide assistance and guidance in connection with the operation
of a MINIT LUBE center. The COMPANY grants to qualified persons
franchises to own and operate MINIT LUBE centers offering the
services and products authorized and approved by the COMPANY and
utilizing its business systems, formats, methods, specifications,
standards, operating procedures, operating assistance and Names
and Marks. FRANCHISEE has applied for a franchise to own and
operate a MINIT LUBE center at the premises identified in Exhibit
1 attached, or to be attached, to this Agreement and such application has been approved by the COMPANY in reliance upon all of
the representations made therein.
2.

GRANT AND RENEWAL OF FRANCHISE

A.

GRANT OF FRANCHISE

Subject to the'provisions of this Agreement, the COMPANY hereby
grants to FRANCHISEE a franchise to operate a MINIT LUBE center
at the premises identified, or to be identified, in Exhibit 1 or
a substitute premises hereafter approved by the COMPANY (the"
"CENTER") and to use the Names and Marks in the operation thereof,
for a term of fifteen (15) years, commencing on the date of this
Agreement (the"Franchise"). Termination or expiration of this
Agreement shall constitute a termination or expiration of the
Franchise.

r-»-. _ ^

T

B.

RENEWAL OF FRANCHISE

If upon expiration of the initial term of the Franchise, (1)
FRANCHISEE has fully complied with all provisions of this
Agreement, and (2)(a) FRANCHISEE maintains possession of and
agrees to refurbish the premises of the CENTER in compliance
with then applicable standards for MINIT LUBE centers, or (b)
if FRANCHISEE is unable to maintain possession of such premises,
or if in the judgment of t>^c COMPANY the CENTER should be relocated, FRANCHISEE secures substitute premises approved by the
COMPANY and agrees to develop such substitute premises in compliance with then applicable standards for MINIT LUBE centers,
FRANCHISEE shall have the right to renew the Franchise for an
additional term of fifteen (15) years or the greater or lesser
term of the renewal or extension of the lease for the premises
of the CENTER (or the term of the lease for such substitute
premises, without payment of the then customary initial franchise fee. The phrase "term of Franchise" used herein shall
mean the initial term and the renewal term if the Franchise is
renewed.
C.

MANNER OF RENEWAL

Renewal of Franchise shall be effected by the execution by the
COMPANY and FRANCHISEE of the COMPANY'S then current form of
standard franchise agreement and all other agreements and renewal instruments and documents then customarily used by the
COMPANY in the grant of Franchises for the ownership and operation
of Minit Lube centers. The COMPANY and FRANCHISEE each agree to
give the other not less than 120 days prior written notice of an
election not to renew the franchise. Such notice by the COMPANY
shall state the reasons for the COMPANY'S refusal to renew.
Failure or refusal by FRANCHISEE to execute such agreements, instruments and documents within sixty (6) days after delivery
thereof to FRANCHISEE shall be deemed an election by FRANCHISEE
not to renew the franchise.
3.

LOCATION OF CENTER AND EXCLUSIVE TERRITORY

A.

LOCATION AND RELOCATION OF CENTER

FRANCHISEE may operate the CENTER only at the location and premises
identified in Exhibit 1 or a substitute location and/or premises
hereafter approved by the COMPANY. If FRANCHISEE'S lease for the
premises of the CENTER expires or terminates without fault of
FRANCHISEE, or if the premises is damaged, condemned or otherwise
rendered unusable, or if in the judgment of the COMPANY and FRANCHISEE there is a change in character of the location of the CENTER
sufficiently detrimental to its business potential to warrant its
relocation, the COMPANY will grant permission for relocation of
the CENTER to a location and premises approved by the COMPANY.
Any such relocation shall be at FRANCHISEE'S sole expense.

Page 2

D.

EXCLUSIVE TERRITORY

The COMPANY agrees that during the term of the Franchise, provided that FRANCHISEE is in substantial compliance with this
Agreement, the COMPANY will not operate or grant a franchise for
the operation of a MINIT LUBE center within the area described
in Exhibit 1 as FRANCHISEE'S exclusive territory.
4.

DEVELOPMENT AND OPENING OF CENTER

A.

LEASE OF PREMISES

FRANCHISEE will contemporaneously with the execution of this
Agreement lease or purchase the premises of the CENTER identified
in Exhibit 1, provided that if a premises has not then been selected or approved by the COMPANY or the terms and conditions of
a lease for such premises are not then agreed upon, FRANCHISEE
agrees to lease or purchase a suitable premises, reasonably
acceptable to the COMPANY, within ninety (90) ^days after the
execution of this Agreement, If FRANCHISEE fails to lease or
purchase a suitable premises within ninety (90) days after execution of this Agreement, the COMPANY shall have the right to terminate this Agreement, effective upon delivery of written notice of
termination to FRANCHISEE, In the event of such termination, instruments required to fully rescind all agreements, purchases and
any other transactions between the COMPANY and FRANCHISEE, the
COMPANY shall refund to FRANCHISEE all sums paid by FRANCHISEE
to COMPANY pursuant to this Agreement, less expenses actually incurred by the COMPANY in connection with the grant of the Franchise and the training of FRANCHISEE.
B.

DEVELOPMENT OF CENTER

The COMPANY will furnish to FRANCHISEE standard basic plans and
specifications for a MINIT LUBE center, including requirements
for dimensions, exterior design, interior layout building materials,
equipment, signs and color scheme. FRANCHISEE agrees to do or
cause to be done the following:
(1) prepare and submit to the COMPANY for approval, which
shall not be unreasonably withheld, detailed plans and specifications for the CENTER at the premises leased or purchased therefor,
which plans and specifications shall comply with the COMPANY'S
requirements for MINIT LUBE centers and all applicable ordinances,
building codes, permit requirements, lease and deed requirements
and restrictions;
(2) obtain all required building, utility, sign, health,
sanitation and business permits, licenses and any other required
permits and licenses;
(3) construct all required improvements to the premises and
paint the premises in compliance with plans and specifications
therefor approved by the COMPANY;
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(4) purchase or lease and install all equipment and signs
required for the CENTER; and
(5) secure all financing required by FRANCHISEE to fully
develop the CENTER.
C.

EQUIPMENT AND SIGNS

FRANCHISEE agrees to use in the operation of the CENTER only those
brands of equipment and signs that the COMPANY has approved for
MINIT LUBE centers as meeting its specifications and standards for
function, performance, serviceability and warranties. FRANCHISEE
may purchase or lease approved brands of equipment and signs from
any supplier. If FRANCHISEE proposes to purchase or lease any brand
of equipment or sign which is not then approved by the COMPANY,
FRANCHISEE shall first notify the COMPANY and shall submit to the
COMPANY upon its request sufficient specifications, photographs,
drawings and/or other information or samples for a determination'
by the COMPANY of whether such brand of equipment or sign complies
with its specifications and standrads, which determination will be
made and communicated to FRANCHISEE within a reasonable time.
D.

CENTER OPENING

FRANCHISEE agrees to open the CENTER for business and commence the
conduct of its business within fifteen (15) days after the latter
of the COMPANY'S determination that it is in suitable condition
therefore and completion of the training of FRANCHISEE. The COMPANY will supply its employees to assist FRANCHISEE in opening
the CENTER.
E.

TERMINATION FOR FAILURE TO DEVELOP OR OPEN CENTER

If FRANCHISEE fails to lease or purchase a suitable premises within
one hundred eighty (180) days after execution of this Agreement,
or to develop or open the CENTER as hereinabove provided, the
COMPANY shall have the right to terminate this Agreement, effective
upon delivery to FRANCHISEE of written notice of termination. In
the event of such termination, upon delivery to the COMPANY of all
releases, waivers and other instruments required to fully rescind
all agreements, purchases and any other transactions between the
COMPANY and FRANCHISEE, the COMPANY shall refund to FRANCHISEE all
sums paid by FRANCHISEE to the COMPANY pursuant to this Agreement,
less expenses actually incurred by the COMPANY in connection with
the grant of the Franchise, the selection and development of the
CENTER and the training of the FRANCHISEE.
5.

TRAINING AND OPERATING ASSISTANCE

A.

TRAINING

Prior to the opening of the CENTER, the COMPANY shall train FRANCHISEE in the operation of a MINIT LUBE center. Training shall be
conducted at the CENTER or another MINIT LUBE center, to be designate
by the COMPANY, at such time as the COMPANY designates. FRANCHISEE
shall be responsible for any travel and living expenses which he incurs in connection with such traveling.

13-

COMPLETION OF TRAINING/TERMINATION

FRANCHISEE shall complete training in the operation of a MTNIT
LUBE center to the satisfaction of the COMPANY. If the COMPANY
reasonably determines that FRANCHISEE is unable to satisfactorily
complete such training, this Agreement shall terminate and upon
delivery to the COMPANY of all assignments, releases, waivers,
and other instruments required to fully rescind all agreements,
purchases and any other transactions between the COMPANY and
FRANCHISEE, the COMPANY shall refund to FRANCHISEE all sums paid
by FRANCHISEE to the COMPANY pursuant to this Agreement, less
expenses actually incurred by the COMPANY in connection with the
grant of the Franchise to FRANCHISEE and the training of FRANCHISEE.
C.

HIRING AND TRAINING OF EMPLOYEES BY FRANCHISEE

FRANCHISEE shall hire all employees of the CENTER, be exclusively
responsible for the terms of their employment and compensation and
for properly training such employees in the operation of a MINIT
LUBE center.
D.

OPERATING ASSISTANCE

The COMPANY shall advise FRANCHISEE from time to time of operating
problems of the CENTER disclosed by reports submitted to or inspections made by the COMPANY and shall furnish to FRANCHISEE
such assistance in connection with the operation of the CENTER
as is from time to time reasonably required by FRANCHISEE. Operating assistance will consist of advice and guidance with respect
to:
(1) methods and procedures utilized by a MINIT LUBE center
in connection with motor vehicle lubrication, oil changes, replacement of oil and air filters, maintenance services relating to brake,
steering and transmission fluids and other automotive services approved by the COMPANY.
(2) additional services and products authorized for MINIT
LUBE centers;
(3) purchasing oil, grease, lubricants, oil and air filters,
brake, steering and transmission fluids and other materials and
supplies;
(4) formulating and implementing advertising and promotional programs; and
(5) the establishment of administrative, bookkeeping, accounting, inventory control and general operating procedures for the
proper operation of a MINIT LUBE center.
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K.

GROUP PURCHASING

FRANCHISEE shall hnvo tho right to participate, on the came basis
as other franchisees of the COMPANY and MINIT LUBE centers owned
by the COMPANY or its affiliated companies, in group purchasing of
oil, grease, lubricants, oil and air filters, steering, brake and
transmission fluids, and other materials and supplies which the
COMPANY may from time to time develop or sponsor.
6.

CENTER IMAGE AND OPERATING STANDARDS

A.

CONDITION OF CENTER

FRANCHISEE agrees to maintain the condition and appearance of the
CENTER consistent with the image of a MINIT LUBE center as a modern,
clean and efficiently operating motor vehicle service center providing high quality products and services. FRANCHISEE agrees to
effect such maintenance of the CENTER as is reasonably required
from time to time to maintain such condition, appearance and efficient operation, including replacement of worn out or obsolete
equipment and signs, repair of the exterior and interior of the
CENTER and its driveways, painting and periodic cleaning, consistent with the nature of the business conducted by the CENTER. If
at any time in the COMPANY'S reasonable judgment the general state
of repair, appearance or cleanliness of the premises of the CENTER
or its equipment or signs does not meet the COMPANY'S standards
therefor, the COMPANY shall so notify FRANCHISEE, specifying the
action to be taken by FRANCHISEE to correct such deficiency. .If
FRANCHISEE fails or refuses to initiate within thirty (30) days
after receipt of such notice, and thereafter continue, a bona fide
program to undertake and complete any such required maintenance,
the COMPANY shall have the right, but shall not be obligated, to
enter upon the premises of the CENTER and effect such repairs,
painting, and/or replacements of equipment or signs on behalf of
FRANCHISEE and FRANCHISEE shall pay the entire costs thereof to the
COMPANY on demand.
B.

ALTERATIONS TO THE CENTER

FRANCHISEE shall make no material alterations to the leasehold improvements or appearance of the CENTER nor shall FRANCHISEE make
any material replacements or alterations to the equipment or signs
of the CENTER without prior written approval by the COMPANY.
C.

AUTHORIZED SERVICES AND PRODUCTS

The presentation of a uniform image to the public and the offering
of a uniform services and products is an essential element of a
successful franchise system. FRANCHISEE therefore agrees that the
CENTER will offer motor vehicle lubrication, oil changes, replacement of oil and air filters, steering, brake and transmission fluids
and all other motor vehicle services and products that the COMPANY
from time to time authorizes for MINIT LUBE centers. FRANCHISEE
further agrees that the CENTER will not, without prior written approval by the COMPANY, offer any other services or products nor shall
the CENTER or the premises which it occupies be used for any purpose
other than the operation of a MINIT LUBE center in compliance with
this Agreement.

D.

FRANCHISEE MUST USE APPROVED BRANDS

The reputation and goodwill of the MINIT LUBE center is based upon,
and can be maintained and enhanced only by, the sale of high quality
products and the rendering of fast, efficient and high quality service. FRANCHISEE therefore agrees that all oil, grease, lubricants
steering, brake, and transmission fluids, air and oil filters, small
equipment, uniforms and other materials and supplies used in the operation of the CENTER shall be purchased by FRANCHISEE from the list
of brands or types approved by the COMPANY from time to time as meeting its specifications and standards. If FRANCHISEE proposes to use
in the operation of the CENTER any brand or type of oil, grease, lubricant, steering, brake or transmission fluid, air or oil filter,
small equipment, material or supply which is not then approved by
the COMPANY as meeting its standards, FRANCHISEE shall first notify
the COMPANY and shall upon request by the COMPANY submit samples and
such other information as the COMPANY reasonably requires for examination and/or testing or to otherwise determine whether such product
meets its specifications and standards. The 60MPANY shall notify
FRANCHISEE within a reasonable time whether it approves such product.
The CENTER shall at all times maintain an inventory of oil, grease,
lubricants, steering, brake and transmission fluids, air and oil
filters, and other products, materials and supplies, sufficient to
satisfy customer demand and operate efficiently. •
E.

USE OF MATERIALS IMPRINTED WITH NAMES AND MARKS

FRANCHISEE shall in the operation of the CENTER use forms, uniforms
and other materials, imprinted with the Names and Marks as prescribed
from time to time by the COMPANY.
F.

SPECIFICATIONS, STANDARDS AND PROCEDURES

FRANCHISEE agrees to comply with all mandatory specifications, standards and operating procedures relating to the operation of a MINIT
LUBE center, including without limitation:
(1) quality of products used and methods and procedures
relating to the servicing of motor vehicles;
(2) the safety, maintenance, cleanliness, sanitation,
function and appearnace of the CENTER premises and its equipment
and signs;
(3) uniforms to be worn by and general appearance of
CENTER employees;
(4) use of Names and Marks;
(5) hours during which the CENTER will be open for
business.
(6) use of standard formats, use and retention of service agreements and other standard forms;
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(7) use and illumination of signs, posters, displays and
similar items; and
(8) identification of FRANCHISEE as the owner of the
CENTER.
All such specifications, standards and operating procedures shall
be reasonable and consistent with the obligations of FRANCHISEE
under the lease or deed for the premises of the CENTER and applicable ordinances. Mandatory specifications, standards and operating
procedures prescribed from time to time by the COMPANY in the operating manual for MINIT LUBE centers or otherwise communicated to
FRANCHISEE in writing, shall constitute provisions of this Agreement as if fully set forth herein. All references herein to this
Agreement shall include all such mandatory specifications, standards
and operating procedures.
G.

COMPLIANCE WITH LAWS AND GOOD BUSINESS PRACTICES

FRANCHISEE shall secure and maintain in force all required licenses,
permits and certificates relating to the operation of the CENTER
and shall operate the CENTER in full compliance with all applicable
laws, ordinances and regulations, including without limitation all
government regulations relating to motor vehicle service and repair
businesses, occupational hazards and health, workman's compensation
insurance, unemployment insurance, withholding and payment of federal
and state income taxes, social security taxes and sales taxes. FRANCHISEE shall not recommend any service to a customer of the CENTER
that is not reasonably required by the customer and all services to
be rendered to customers of the CENTER, and the full cost thereof
and authorized warranties thereon, shall be fully explained to customers in advance of the performance of such service. All advertising and promotion by FRANCHISEE shall be completely factual and shall
conform to the highest standards of ethical advertising. FRANCHISEE
agrees to refrain from any business or advertising practice which
may be injuriour to the business of the COMPANY and the goodwill
associated with the Names and Marks and other MINIT LUBE centers.
H.

PRICES TO BE DETERMINED BY FRANCHISEE

The COMPANY may from time to time advise or offer guidance to
FRANCHISEE relative to prices for services and products offered
by MINIT LUBE centers that in the COMPANY'S judgment constitute
good business practice, FRANCHISEE shall not be obligated to accept any such advice or guidance and shall have the sole right to
determine the prices to be charged from time to time by the CENTER
and no such advice or guidance shall be deemed or construed to impose upon FRANCHISEE any obligation to charge any fixed, minimum
or maximum price for any product or service offered for sale by
the CENTER.
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I.

MANAGLMhNT OK THE CENTER/CONFLICT1UG AND COMPETING INTERESTS

The CENTER shall at all times be under the direct, on-premises
supervision of FRANCHISEE or a trained and competent employee.
FRANCHISEE shall keep the COMPANY informed at all times of the
identity of any employee(s) acting as manager(s) of the CENTER.
FRANCHISEE agrees that he will at all times faithfully, honestly,
and diligently perform his obligations hereunder, that he will
continuously exert his best efforts to promote and enhance the
business of the CENTER and that he will not engage in any business or other activity that will conflict with his obligations
hereunder.
J-

INSURANCE

FRANCHISEE shall at all times during the term of the Franchise
maintain in force at his sole expense comprehensive public, product, garage keepers and motor vehicle liability insurance against
claims for bodily and personal injury, death'and property damage
caused by or occurring in conjunction with the operation of the
CENTER or otherwise in conjunction with the conduct of business
by FRANCHISEE pursuant to the Franchise. Such insurance coverage
shall be maintained under one or more policies of insurance containing a comprehensive general liability policy including products liability in the minimum amount of $500,000/$500,000 bodily
injury liability and $100,000 property damage liability or such
other amounts as the COMPANY may reasonably request for the operation of the premise issued by insurance carriers rated 5A or better
by Alfred M. Best & Company, Inc. All such liability insurance
policies shall name the COMPANY as an additional insured and shall
provide that the COMPANY received thirty (30) days prior written
notice of termination, expiration or cancellation of any such
policy. The COMPANY may reasonably increase the minimum liability
protection requirement annually to reflect inflation or higher
damage awards in public, product, garage keepers or motor vehicle
liability litigation. FRANCHISEE shall submit to the COMPANY
annually a copy of all policies together with proof of payment
therefore. All policies shall be renewed and evidence of renewal
mailed to the COMPANY prior to expiration date. If FRANCHISEE
at any time fails or refuses to maintain any insurance coverage
required by the COMPANY or to furnish satisfactory evidence thereof, the COMPANY, at its option and in addition to its other rights
and remedies hereunder, may, but need not, obtain such insurance
coverage, on behalf of FRANCHISEE, and FRANCHISEE shall pay to
the COMPANY on demand any costs and premiums incurred by the
COMPANY in connection therewith. FRANCHISEE is responsible for
all loss or damage and contractual liability to third persons
originating in or in connection with the operation of a MINIT
LUBE center and for all claims or demands for damages to property
or for injury, illness or death of persons directly or indirectly
resulting therefrom; and FRANCHISEE to defend indemnify and save
COMPANY harmless of, from and with respect to any such claims,
loss or damage.
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7.

OPERATING MANUAL

The COMPANY will loan to FRANCHISEE during the term oi the Franchise one or more copies of an operating manual for MINIT LUBE
centers containing mandatory and suggested specifications, standards and operating procedures prescribed from time to time by
the COMPANY for MINIT LUBE centers and information relative to
other obligations of FRANCHISEE hereunder and the operation of
a MINIT LUBE center. The COMPANY shall have the right to add to
and otherwise modify the operating manual from time to time to
reflect changes in authorized services and products, standards
of service or product quality or the operation of a MINIT LUBE
center, provided that no such addition or modification shall alter FRANCHISEE'S fundamental status and rights under this Agreement. The operating manual contains proprietary information of
the COMPANY and FRANCHISEE agrees to keep the operating manual
confidential at all times during and after the term of the
Franchise.
8.

TRADE SECRETS OF THE COMPANY

FRANCHISEE acknowledges that his knowledge of the operation of
a MINIT LUBE center will be derived from information disclosed
to FRANCHISEE by the COMPANY pursuant to the Franchise and that
certain of such information is proprietary, confidential and a
trade secret of the COMPANY. FRANCHISEE agrees that he will
maintain the absolute confidentiality of all such information
during and after the term of the Franchise and that he will not
use any such information in any other business or in any manner
not specifically authorized or approved in writing by the COMPANY.
9. 'ADVFRTTSTNG AND PROMOTION
A.

BY THE COMPANY

The COMPANY will develop and prepare a grand opening advertising
and promotion program, posters, displays, fliers, coupon offers,
ad formats and other points of sale, direct mail and media advertising materials for MINIT LUBE centers and implement advertising
and promotion programs in such form and media as it determines to
be most effective and economical. FRANCHISEE agrees to pay to
the COMPANY (or an advertising trust fund established by the COMPANY) , as his share of the cost of the development and preparation
of such advertising materials and such advertising and promotion
programs, ten percent (10%) of the net revenues of the CENTER, payable by the tenth (10th) day of each month on net revenues for the
preceding month. The COMPANY agrees to spend all such amounts exclusively for the development and preparation of such advertising
materials and such advertising and promotion programs and shall
submit to FRANCHISEE an annual statement of the receipts and disbursements of the advertising program.
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D.

BY FRANCHISEE

FRANCHISEE shall list and advertise the CENTER in the principal
classified telephone directory advertisement, which may list one
or more MINIT LUBE centers. The COMPANY shall have the right to
require FRANCHISEE to submit for prior approval by the COMPANY
any or all advertising and promotional materials prepared by
FRANCHISEE and FRANCHISEE shall not use any disapproved advertising or promotional materials. FRANCHISEE shall implement a grand
opening advertising and promotion program for the CENTER within
thirty (30) days after opening.
10.

CENTER RECORDS AND REPORTING

A.

BOOKKEEPING, ACCOUNTING AND RECORDS

FRANCHISEE shall establish a bookkeeping, accounting and record
keeping system conforming to the requirements prescribed by the
COMPANY, including without limitation the use'and retention of
cash register tapes, invoices, payroll records, check stubs, bank
deposit receipts, sales tax records and returns, cash disbursement journals and general ledgers.
B.

REPORTS/TAX RETURNS

FRANCHISEE shall furnish to the COMPANY, in accordance with the
COMPANY'S operating procedures manual for MINIT LUBE centers, a
copy of which shall be loaned to FRANCHISEE during the term of
the Franchise:
(1) by Tuesday of each week a report of the gross and
net revenues of the CENTER for the preceding week, together with
copies of all bank deposits, receipts, sales tickets and such
other information and supporting records as the COMPANY from
time to time reasonably requires, prepared, verified and signed
by FRANCHISEE or an authorized employee of the CENTER; and
(2) within thirty (30) days after such returns are
filed, exact copies of the federal and state income tax returns
or schedules and state sales tax return of the CENTER.
C.

FINANCIAL STATEMENTS

If FRANCHISEE does not utilize the COMPANY'S bookkeeping and accounting service, FRANCHISEE shall furnish to the COMPANY in the
form from time to time prescribed by the COMPANY:
(1) within thirty (30) days after the end of each month,
a monthly profit and loss statement and a profit and loss statement
from the beginning of FRANCHISEE'S fiscal year to the end of the preceding month for the CENTER, prepared, verified and signed by FRANCHISEE; and
(2) within sixty (60) days after the end of each fiscal
year of the CENTER, an unaudited annual statement of profit and
loss and source and application of funds of the CENTER for the
fiscal year and a balance sheet for the CENTER as of the end of

fiscal year, prepared by an independent public accountant and
verified and signed by FRANCHISEE as to the information furnished
to such accountant.
If the COMPANY reasonably believes that any monthly report, financial statement or tax return or schedule furnished by FRANCHISEE understates the net revenues of the CENTER, distorts any
other information or is unclear or misleading, the COMPANY shall
have the right to require FRANCHISEE to furnish audited annual
financial statements thereafter*
11.

NAMES AND MARKS

A.

OWNERSHIP OF NAMES AND MARKS

FRANCHISEE acknowledges that the COMPANY is the owner of all
Names and Marks licensed to FRANCHISEE by this Agreement, that
FRANCHISEE'S right to use the Names and Marks is derived solely
from this Agreement, is limited to the operation of the CENTER
in compliance with this Agreement at the location and premises
identified in Exhibit 1, and by all applicable standards, specifications and operating procedures prescribed by the COMPANY
from time to time during the term of the Franchise. FRANCHISEE
agrees that all usage of the Names and Marks by FRANCHISEE and
any goodwill established thereby shall m u r e to the exclusive
benefit of the COMPANY. FRANCHISEE agrees that after the termination or expiration of the Franchise he will not directly or indirectly in any manner identify himself or any motor vehicle service or repair business or other business as a MINIT LUBE center,
a former MINIT LUBE center, or as a franchisee of or otherwise
associated with the COMPANY, or use in any manner or for any purpose any Name, Mark, or sign or other indicia of a MINIT LUBE
center.
B.

LIMITATIONS ON FRANCHISEE'S USE OF NAMES AND MARKS

FRANCHISEE agrees to use the Names and Marks as the sole service
mark and trade name identification of the CENTER. FRANCHISEE
shall not use any Name or Mark as part of any corporate name or
with any prefix, suffix or other modifying words, terms, designs,
or symbols (other than logos licensed to FRANCHISEE hereunder),
or in any modified form, nor may FRANCHISEE use any Name or Mark
in connection with the sale of any unauthorized product or service or in any other manner not explicitly authorized in writing
by the COMPANY.
C.

NOTIFICATION OF INFRINGEMENTS AND CLAIMS

FRANCHISEE shall immediately notify the COMPANY of any apparent
infringement of or challenge to FRANCHISEE'S use of any Name or
Mark as part of any corporate name or with any prefix, suffix or
other modifying words, terms, designs, or symbols (other than
logos licensed to FRANCHISEE hereunder) or in any modified form
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nor may FRANCHISEE use any Name or Mark in connection with the
sale of any unauthorized product or service or in any other
manner not explicitly authorized in writing by the COMPANY.
D.

INDEMNIFICATION OF FRANCHISEE

The COMPANY agrees to indemnify FRANCHISEE against and to reimburse FRANCHISEE for all damages for which he is held liable in
any proceeding arising out of his use of any Name or Mark, pursuant to and in compliance with this Agreement and for all costs
reasonably incurred by FRANCHISEE in the defense of any such
claim brought against him or in any such proceeding in which he
is named as a party, provided that FRANCHISEE has timely notified
the COMPANY of such claim or proceeding and has otherwise complied with this Agreement, and further provided that if it becomes advisable at any time in the sole discretion of the COMPANY
for FRANCHISEE to modify or discontinue use of any Name or Mark,
and/or use or more additional or substitute Names or Marks, FRANCHISEE agrees to do so and the sole obligation of the COMPANY in
any such event shall be to reimburse FRANCHISEE for the out of
pocket costs of complying with this obligation.
12.

INITIAL FRANCHISE FEE

FRANCHISEE shall pay to the COMPANY nonrefundable initial franchise fee for the Franchise in the amount of Fifteen Thousand
Dollars ($15,000), of which Five Thousand Dollars ($5,000) is
payable upon the execution of this Agreement and the balance
payable upon the commencement of construction of the CENTER.
The initial franchise fee shall be fully earned by the COMPANY
when paid, provided that if the COMPANY elects to terminate the
Franchise due to the failure of FRANCHISEE to satisfactorily complete training or to lease or purchase a suitable premises for
the CENTER within the time period herein prescribed, the COMPANY
shall refund to FRANCHISEE that part of the initial franchise
fee theretofore paid by FRANCHISEE, less the expenses theretofore actually incurred by the COMPANY in connection with the
grant of the Franchise and the training of FRANCHISEE.
13.

ROYALTY AND SERVICE FEE

A.

AMOUNT AND PAYMENT OF ROYALTY AND SERVICE FEE

FRANCHISEE agrees to pay to the COMPANY a royalty and service
fee of five percent (5%) of the net revenues of the CENTER, payable by the tenth (10th) day of each month or net revenues for
the preceding month.
B.

DEFINITION OF NET REVENUES

As used in this Agreement, the term "net revenues" shall mean
and include the actual gross amounts charged in consideration
for all services and products rendered to or purchased by customers of the CENTER, whether such services are rendered or such
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purchases are made in, upon, or from the premises of the CENTER,
or through or by means of the business conducted therein or otherwise by the CENTER, whether for cash or ior credit, including without limitation sales from vending machines, sales of by-products,
such as used oil, and other revenues; but excluding sales, use,
service or excise taxes collected from customers and paid to the
appropriate taxing authority, customer refunds and adjustments.
C.

INTEREST ON LATE PAYMENTS

All royalties and service fees, advertising contributions, amounts
owed for products purchased by FRANCHISEE pursuant to the Franchise
shall bear interest after due date at the highest legal rate for
open account business credit in the state in which the CENTER is
located or of FRANCHISEE'S domicile, whichever is lower.
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INSPECTIONS AND AUDITS

A.

THE COMPANY'S RIGHT TO INSPECT CENTER

To determine whether FRANCHISEE is complying with this Agreement,
the COMPANY shall have the right at any time during business hours,
and without prior notice to FRANCHISEE, to inspect the CENTER and
the business records, bookkeeping and accounting records, cash
register tapes, invoices, payroll records, check stubs, bank deposit receipts, sales tax records and returns and other supporting records and documents and inventory of products, materials and
supplies of the CENTER.
B.

THE COMPANY'S RIGHT TO AUDIT

The *COMPANY shall have the right at any time during business hours,
and without prior notice to FRANCHISEE, to audit or cause to be
audited the weekly reports, tax returns and schedules and other
forms, information and supporting records which FRANCHISEE is required to submit to the COMPANY hereunder and the books and records
of the CENTER and of any corporation or partnership which owns or
operates the CENTER. In the event any such audit shall disclose
an understatement of the net revenues of the CENTER for any period
or periods, FRANCHISEE shall pay to the COMPANY within fifteen (15)
days after receipt of the audit report, the royalty and service
fee (plus any required advertising contribution) due on the amount
of such understatement. Further, in the event such understatement
for any period or periods shall be greater than three percent (3%)
unless FRANCHISEE demonstrates that such understatement resulted
from inadvertent error, FRANCHISEE shall reimburse the COMPANY for
the cost of such audit, including without limitation the charges
of any independent accountant and the travel expenses, room and
board and compensation of employees of the COMPANY.
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15.

TERMINATION OF FRANCHISE

A.

BY FRANCHISEE

If FRANCHISEE is in substantial compliance with this Agreement
and the COMPANY breaches this Agreement and fails to cure such
breach within thirty (30) days after written notice thereof is
delivered to the COMPANY, FRANCHISEE may terminate this Agreement effective ten (10) days after delivery to the COMPANY of
notice thereof. A termination of this Agreement by FRANCHISEE
without complying with the foregoing requirement or for any reason
other than breach of this Agreement by the COMPANY and the COMP/USIY • s
failure to cure such breach within thirty (30) days after receipt
of written notice thereof shall be deemed a termination by FRANCHISEE without cause.
B.

BY THE COMPANY

In addition to the COMPANY'S right to terminate this Agreement
in the event of the failure of FRANCHISEE to lease or purchase a
premises for the CENTER or to develop or open the CENTER as provided in Paragraph E of Section 4) or upon the COMPANY'S determination that FRANCHISEE is unable to satisfactorily complete
training (as provided in Paragraph B of Section 5 ) , the COMPANY
may terminate this Agreement effective upon delivery of notice
of termination to FRANCHISEE, if FRANCHISEE or the CENTER:
(1) makes an assignment for the benefit of creditors
or an admission of his inability to pay his obligations as they
become due:
(2) files a voluntary petition in bankruptcy or any
pleading seeking any reorgnization, liquidation or dissolution
under any law, or admitting or failing to contest the material
allegations of any such pleading filed against him or is adjudicated a bankrupt or insolvent or a receiver is appointed for
a substantial part of the assets of FRANCHISEE or the CENTER or
the claims of creditors of FRANCHISEE or CENTER are abated or
subject to a moratorium under any law;
(3) abandons or surrenders or transfers control of
the operation of the CENTER or fails to actively operate the
CENTER, unless precluded from doing so by damage to the premises
of the CENTER, war or civil disturbance, natural disaster, or
other event beyond FRANCHISEE'S reasonable control;
(4) suffers cancellation of or fails to renew or extend
the lease for or otherwise fails to maintain possession of the
premises of the CENTER identified in Exhibit 1 or a substitute
premises approved by the COMPANY;
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(5) submits to the COMPANY on two (2) or more separate
occasions at any time during the term of the Franchise a weekly
report, tax return or schedule or other information or supporting
records which understates the net revenues of the CENTER for any
period by more than three percent (3%), unless FRANCHISEE demonstrates that such understatements result from inadvertent errors;
(6) consistently fails or refuses to submit when due
weekly reports, tax returns, schedules or other information or
supporting records, or to pay when due the royalty and service
fees, advertising contributions, amounts due for any products
purchased from the COMPANY or its affiliated companies, or other
payments due to the COMPANY, or otherwise repeatedly fails or
refuses to comply with this Agreement, whether or not such failures or refusals are corrected after notice thereof is delivered
to FRANCHISEE;
(7) operates the CENTER in a manner that presents a
health or safety hazard to its customers, employees or the public;
(8) makes an unauthorized assignment of the Franchise
or ownership of FRANCHISEE as hereinafter defined in Paragraphs B
and C of Section 17;
(9) fails or refuses to pay any amount owed to the
COMPANY or its affiliated companies for royalty and service fees,
advertising contributions, any products purchased from the COMPANY,
or any amounts otherwise due to the COMPANY or fails or refuses to
comply with any mandatory specification, standard or operating procedure prescribed by the COMPANY relating to the quality of products,
methods and procedures for servicing motor vehicles, cleanliness
or sanitation, and does not correct such failure or refusal within
seven (7) days after written notice thereof (which shall describe
the corrective action that FRANCHISEE must take) is delivered to
FRANCHISEE; or
(10) fails to comply with any other provision of this
Agreement or any other mandatory specification, standard or operating procedure prescribed by the COMPANY and does not correct such
failure within thirty (30) days after written notice of such failure to comply (which shall describe the action that FRANCHISEE
must take to correct same) is delivered to FRANCHISEE, provided
that if such failure cannot reasonably be corrected within thirty
(30) days, to initiate within such thirty (30) day period and thereafter continue such action as will correct such failure within a
reasonable time.
16.

FRANCHISEE'S RIGHTS AND OBLIGATIONS UPON TERMINATION OR
EXPIRATION

A.

PAYMENT OF AMOUNTS OWED TO THE COMPANY

FRANCHISEE agrees to pay to the COMPANY and its affiliated companies within fifteen (15) days after the effective date of termination or expiration of the Franchise such royalties and service
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fees, advertising contributions, amounts owed for products, purchased by FRANCHISEE from the COMPANY or its affiliated companies
and other amounts owed to the COMPANY which are then unpaid.
B.

RETURN OF MANUALS

FRANCHISEE further agrees that upon termination or expiration of
the Franchise, he will immediately return to the COMPANY all copies
of the COMPANY'S operating manual which have been loaned to him by
the COMPANY.
C.

CANCELLATION OF ASSUMED NAMES/TRANSFER OF PHONE NUMBERS

FRANCHISEE further agrees that upon termination or expiration of
the Franchise, he will take such action as may be required to
cancel all assumed name or equivalent registrations relating to
his use of any Name or Mark and to notify the telephone company
and all listing agencies of the termination or expiration of FRANCHISEE'S right to use any telephone number and any classified and
other telephone directory listings associated with any Name or
Mark or with the CENTER and to authorize transfer of same to the
COMPANY or its franchise. FRANCHISEE acknowledges that as between the COMPANY and FRANCHISEE, the COMPANY has the sole rights
to and interest in all telephone numbers and directory listings
associated with any Name or Mark or the CENTER and FRANCHISEE
authorizes the COMPANY, and hereby appoints the COMPANY his attorney in fact, to direct the telephone company and all listing
agencies to transfer same to the COMPANY or its franchisee, should
FRANCHISEE fail or refuse to do so, and the telephone company and
all listing agencies may accept such direction or this Agreement
as conclusive of the exclusive rights of the COMPANY in such telephone numbers and directory listings and its authority to direct
their transfer.
D.

REMOVAL OF ALL SIGNS AND IDENTIFICATION

FRANCHISEE further agrees upon termination or expiration of the
franchise, he will immediately remove all MINIT LUBE signs and
identification from the premises.
E.

COVENANT NOT TO COMPETE

If this Agreement is terminated prior to its expiration by the
COMPANY in accordance with the provisions of this Agreement or
by FRANCHISEE without cause, FRANCHISEE agrees that for a period
of two (2) years commencing on the effective date of termination
of this Agreement, or the date on which FRANCHISEE ceases to conduct the business conducted pursuant to this Agreement, whichever
is later, he will not have any interest as an owner (except of
publicly traded securities), partner, director, officer, employee,
consultant, representative or agent, or in any other capacity, in
any motor vehicle service business offering substantially the same
services as are performed by the CENTER and located within the
metropolitan area wherein the CENTER is located.
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F.

CONTINUING OBLIGATIONS

All obligations of the COMPANY and FRANCHISEE which expressly or
by their nature survive the expiration or termination of the Franchise shall continue in full force and effect subsequent to and
notwithstanding the expiration or termination of this Agreement
and until they are satisfied in full or by their nature expire.
G.

FRANCHISEE'S RIGHT TO SELL CENTER

If the COMPANY terminates the franchise for a cause other than
those specified in Subparagraph 3, 4 or 8 of Paragraph B, Section
15 of this Agreement, or elects not to renew the franchise, FRANCHISEE, for a period of ten days commencing on the date of notice
of terminate or nonrenewal shall have the right to elect to attempt
to sell the CENTER to a person reasonably acceptable to the COMPANY
as a MINIT LUBE center FRANCHISEE, providing that the provisions
of Paragraph B and D of Section 17 shall be applicable to any proposed sale of the CENTER pursuant to this paragraph. FRANCHISEE'S
right to elect hereunder shall be contingent upon FRANCHISEE reasonably establishing that:
(1) FRANCHISEE will make a bona fide effort to sell the
CENTER to an acceptable person;
(2) until the closing of such sale or the prior expiration or termination of FRANCHISEE'S right to sell the CENTER pursuant to this paragraph. The CENTER will be operated in compliance with this Agreement; and
(3) all amounts owed to the COMPANY pursuant to this agreement will be paid to the COMPANY at or prior to the closing of such sa
FRANCHISEE shall deliver to the COMPANY within the ten (10) day period
referred to above, a written notice of his election to make a bona
fide effort to sell the CENTER to an acceptable person. FRANCHISEE'S
right to sell the CENTER pursuant to this paragraph shall expire in
the case of nonrenewal of the franchise, at the expiration date
of the franchise, and in the case of termination of the Franchise,
90 days after the initial effective date of termination indicated
in the notice from the COMPANY or such earlier date as the COMPANY
reasonably determines that FRANCHISEE has abandoned a bona fide effort to effect a sale of the CENTER or fails to operate the CENTER
in compliance with this Agreement.
17.

ASSIGNMENT

A.

BY COMPANY

This Agreement is fully assignable by the COMPANY and shall inure
to the benefit of any assignee or other legal successor to the
interest of the COMPANY herein, provided that the COMPANY shall
subsequent to any such assignment, remain liable for the performance of its obligations under this Agreement.
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D.

FRANCHISEE MAY NOT ASSIGN WITHOUT APPROVAL OF THE COMPANY

The Franchise is personal to FRANCHISEE and neither the Franchise
(except as hereinafter provided with respect to assignment to a
partnership or corporation) nor any part of the ownership of FRANCHISEE may be voluntarily; involuntarily, directly or indirectly
assigned, subdivided, subfranchised or otherwise transferred by
FRANCHISEE or its owners (including without limitation by will,
declaration of or transfer in trust or the laws of intestate succession) without the prior written approval of the COMPANY and
any such assignment or transfer without such approval shall constitute a breach hereof. The COMPANY shall not unreasonably withhold its approval of an assignment or transfer to proposed assignees
or transferees who meet the COMPANY'S then applicable standards
for franchisees and are willing to execute and be bound by all
provisions of the COMPANY'S then current form of Standard Franchise
Agreement, which shall provide for the same royalty and service
fee and advertising contributions as are payable hereunder and a
term equal to the remaining term of the Franchise. The COMPANY
shall not charge such assignee an initial fee for the franchise,
but will charge FRANCHISEE a transfer fee of twenty percent (20%)
of the then customary initial franchise fee.
C.

ASSIGNMENT TO PARTNERSHIP OR CORPORATION

The Franchise may be assigned to a partnership or corporation
which conducts no business other than the CENTER (and other MlNIT
LUBE centers under franchise agreements with the COMPANY), which
is actively managed by FRANCHISEE and in which FRANCHISEE owns
and controls not less than fifty-one percent (51%) of the general
partnership interest or the equity and voting power, provided that
all partners or shareholders shall execute an Assignment Agreement
undertaking to be bound jointly and severally by all provisions of
this Agreement and all issued and outstanding stock certificates
of such corporation shall bear a legend reflecting or referring
to the restrictions of Paragraph B of this Section.
D.

COMPANY'S RIGHT OF FIRST REFUSAL

If FRANCHISEE or its owners shall at any time determine to sell
the CENTER or an ownership interest in FRANCHISEE, FRANCHISEE or
its owners shall obtain a bona fide, executed written offer from
a responsible and fully disclosed purchaser and shall submit an
exact copy of such offer to the COMPANY, which shall, for a period
of thirty (30) days from the date of delivery of such offer, have
the right, exercisable by written notice to FRANCHISEE or its owners,
to purchase the CENTER or such ownership interest for the price and
on the terms and conditions contained in such offer, provided that
the COMPANY may substitute cash for any form of payment proposed
in such offer.
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18.

ENFORCEMENT

A.

JUDICIAL ENFORCEMENT, INJUNCTION AND SPECIFIC PERFORMANCE

The COMPANY shall be entitled without bond to the entry of temporary
and permanent injunctions and orders of specific performance enforcing the provisions of this Agreement relating to FRANCHISEE'S use
of the Names and Marks, the obligations of FRANCHISEE upon termination or expiration of this Agreement and assignment of the Franchise
and ownership interests in FRANCHISEE and to prohibit any act or
omission by FRANCHISEE, the CENTER or employees of the CENTER that
constitutes a violation of any law, ordinance or regulation, is
dishonest or misleading to customers or prospective customers of
the CENTER or other MINIT LUBE centers, constitutes a danger to
employees or customers of the CENTER or to the public or may impair the goodwill associated with the Names and Marks and MINIT
LUBE centers. If the COMPANY secures any such injunction or order
of specific performance, FRANCHISEE agrees to pay to the COMPANY
an amount equal to the aggregate of its costs' of obtaining such
relief, including without limitation reasonable attorney fees,
costs of investigation and proof of facts, court costs, other litigation expenses and travel and living expenses, and any damages incurred by the COMPANY as a result of the breach of any such provision.
B.

ARBITRATION

Except insofar as the COMPANY elects to enforce this Agreement
by judicial process, injunction or specific performance as hereinabove provided, all disputes and claims relating to any provision hereof, any specification, standard or operating procedures
or any other obligation of FRANCHISEE prescribed by the COMPANY,
or any obligation of the COMPANY, or the alleged breach thereof,
(including without limitation any claim that this Agreement any
provision thereof, any specification, standard or operating procedure or any other obligation of FRANCHISEE or the COMPANY, is
illegal or otherwise unenforceable or voidable under any law,
ordinance or ruling) shall be settled by arbitration at Salt Lake
City, Utah under the United States Arbitration Act (9 U.S.C.
Sections 1 et seq.), if applicable, and the Rules of the American
Arbitration Association (relating to the arbitration of disputes
arising under franchise and license agreements, if any, otherwise
the general rules of commercial arbitration), provided that the
arbitrator shall award, or include in his awards, the specific
performance of this Agreement unless he determines that performance is impossible. Judgment upon the award of the arbitrator
may be entered in any court having jurisdiction thereof or of
the COMPANY or FRANCHISEE. During the pendency of an arbitration
proceeding hereunder, FRANCHISEE and the COMPANY shall fully perform this Agreement.
C.

SEVERABILITY AND SUBSTITUTION OF VALID PROVISIONS

All provisions of this Agreement are severable and this Agreement shall be interpreted and enforced as if all completely invalid or unenforceable provisions were not contained herein and
partially valid and enforceable provisions shall be enforced to

the extent valid and enforceable. If any applicable law or rule
requires a greater prior notice of the termination of or refusal
to renew this Agreement than is required hereunder, or the taking
of some action not required hereunder, the prior notice and/or
other action required by such law or rule shall be substituted
for the notice requirements hereof.
D.

WAIVER OF OBLIGATIONS

The COMPANY and FRANCHISEE may by written instrument unilaterally
waive any obligation of or restriction upon the other under this
Agreement. No acceptance by the COMPANY of any payment by FRANCHISEE and no failure, refusal or neglect of the COMPANY or FRANCHISEE to exercise any right under this Agreement or to insist
upon full compliance by the other with its obligations hereunder,
including without limitation, any mandatory specification, standard or operating procedure, shall constitute a waiver of any provision to this Agreement.
E.

FRANCHISEE MAY NOT WITHHOLD PAYMENTS DUE THE COMPANY

FRANCHISEE agrees that he will not withhold payment of any royalty
and service fees, advertising contributions, amounts owed to the
COMPANY or its affiliated companies for products purchased by FRANCHISEE or any other amounts owed to the COMPANY, on grounds of the
alleged nonperformance by the COMPANY of any of its obligations
hereunder. All such claims by FRANCHISEE, if not otherwise resolved
by the COMPANY and FRANCHISEE, shall be submitted to arbitration as
provided in Paragraph B of Section 18.
F-

RIGHTS OF PARTIES ARE CUMULATIVE

The rights of the COMPANY and FRANCHISEE hereunder are cumulative
and no exercise or enforcement by the COMPANY or FRANCHISEE of
any right or remedy hereunder shall preclude the exercise or enforcement by the COMPANY or FRANCHISEE of any other right or remedy
hereunder or which the COMPANY or FRANCHISEE is entitled by law to
enforce.
G. ' GOVERNING LAW
Except to the extent governed by the United States Trademark Act
of 1946 (lanham Act, 15 U.S.C. Section 1051 et seq.) and the United
States Arbitration Act this Agreement and the Franchise shall be
governed by the laws of Utah.
H.

BINDING EFFECT

This Agreement is binding upon the parties hereto and their respective heirs, assigns and successors in interest.
I.

CONSTRUCTION

The preambles are a part of this Agreement, which constitutes
the entire agreement of the parties, aid there are are no other

oral or written understandings or agreements between the COMPANY
and FRANCHISEE relating to the subject matter of this Agreement.
The headings of the several sections and paragraphs hereof are
for convenience only and do not define, limit or construe the
contents of such sections or paragraphs. The term "FRANCHISEE"
as used herein is applicable to one or more persons, a corporation or a partnership, as the case may be, and the singular usage
includes the plural and the masculine and neuter usages include
the other and the feminine.
References to "FRANCHISEE" applicable to an individual or individuals shall mean the principal owner or owners of th e equity of operating control of FRANCHISEE if FRANCHISEE is a corporation or partnership.
19.

INDEPENDENT CONTRACTORS/INDEMNIFICATION

The COMPANY and FRANCHISEE are independent contractors. FRANCHISEE shall conspicuously identify himself at the premises of
the CENTER and in all dealings with suppliers.-as the owner of
the CENTER. Neither the COMPANY nor FRANCHISEE shall make any
agreements, representations or warranties in the name, of or on
behalf of the other or that their relationship is other than
franchisor and franchisee and neither the COMPANY nor FRANCHISEE
shall be obligated by or have any liability under any agreements,
representations or warranties made by the other nor shall the
COMPANY be obligated for any damages to any person or property
directly or indirectly arising out of the operation of the CENTER
or FRANCHISEE'S business conducted pursuant to the Franchise,
whether caused by FRANCHISEE'S negligent or willful action or
failure to act. The COMPANY shall have no liability for any
sales, use, excise, income, property or other taxes levied upon
the CENTER or its assets or in connection with the services performed or sales made or business conducted by the CENTER. FRANCHISEE agrees to indemnify the COMPANY against and to reimburse
the COMPANY for all such obligations, damages and taxes for which
it is held liable and for all costs reasonably incurred by the
COMPANY in defense of any such claim brought against it or in
any action in which it is named as a party, including without
limitation reasonable attorney' fees, costs of investigation and
proof of facts, court costs, other litigation expenses and travel
and living expenses. The COMPANY shall have the right to defend
any such claim against it. The COMPANY agrees to indemnify
FRANCHISEE against and to reimburse FRANCHISEE for any obligations
or liability for damages attributable to agreements, representations or warranties of the COMPANY, or caused by the negligence
br willful action of the COMPANY, and for costs (as hereinabove
defined) reasonably incurred by FRANCHISEE in the defense of any
such claim brought against him or the CENTER or in any action in
which he is named as a party, provided that the COMPANY shall have
the right to participate in and, to the extent the COMPANY deems
necessary, to control any litigation or proceeding which might
result in liability of or expense to FRANCHISEE subject to such
indemnification. The indemnities and assumptions of liabilities
and obligation herein shall continue in full force and effect
subsequent to and notwithstanding the expiration or termination
of this Agreement.

20.

NOTICES

All written notices permitted or required to be delivered by the
provisions of this Agreement or of the operating manual shall be
deemed so delivered by hand or three (3) days after placed in
the Mail by Registered or Certified Mail, Return Receipt Requested,
postage prepaid and addressed to the party to be notified at its
most current principal business address of which the notifying
party has been notified.
IN WITNESS WHEREOF the parties hereto have executed this
Agreement on the date stated on the first page hereof.
ARCTIC CIRCLE, INC., a Utah corporation

By
Title

Executive Vice President

FRANCHISEE

KEITH BIGLER

VIRGINIA BIGLER
GUARANTORS
The undersigned individuals represent and warrant that they are
all of the shareholders or partners of FRANCHISEE and are otherwise interested in the success of FRANCHISEE. Accordingly, each
of the undersigned individuals hereby executes this Agreement and
agrees to be jointly and severally bound by all provisions hereof.
J e t - S t a r Industries Inc.

c— *

I New Century Enterpri

^A

Keith bigler Pres

David Bigler Fres

Virginia Bigler Sec.

Keith Bigler Sec.
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